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Introduction

Americans have argued over the death penalty since the early days of the
republic. Today, high-profile cases provide frequent opportunities for de-
bate between proponents and opponents of capital punishment. For ex-
ample, in 1997, Timothy McVeigh was convicted and sentenced to death
for the 1993 bombing of the federal building in Oklahoma City, which
killed 168 people. The execution of Karla Faye Tucker in 1998 for the
pickax murder of two people was the first execution of a woman in Texas
since 1863 and the second nationally since 1984. In addition, private
concerns Americans have about the effect of violent crime on their neigh-
borhoods and families have led many to decide that the death penalty is
an acceptable form of punishment and to support politicians who favor
it. Public or private, the debate over the death penalty revolves around
three questions: 1) Is capital punishment allowable under the U.S. Con-
stitution? 2) Is it moral? 3) Does it deter crime more than life in prison?
The focus of this anthology is on the third question.

According to data collected by the federal government, between 1930
and 1968, 3,859 persons were executed in the United States under civil
authority. After 1950, the number of executions consistently declined
from 105 in 1951 to 2 in 1967—and to zero from 1968 through 1976—
primarily due to legal challenges to the death penalty. These challenges
culminated in 1972 when the Supreme Court, in the case of Furman v.
Georgia, ruled that the death penalty was unconstitutional as practiced at
the time. The Court found that the arbitrary application of the sentence
by juries violated the Eighth Amendment’s ban on cruel and unusual
punishment. The 5-4 decision effectively struck down all existing state
and federal capital punishment statutes. In response, thirty-five states
quickly wrote new capital punishment laws that attempted to meet the
requirements for fairness and consistency established by the Court.
Within four years, six hundred people had been sentenced to death un-
der the new statutes, though none were executed because states were un-
sure of the constitutionality of their death penalty legislation. In 1976,
the Supreme Court reversed its course and ruled that “the punishment of
death does not invariably violate the Constitution.” The nearly ten-year
moratorium on executions ended in 1977 when Utah executed convicted
murderer Gary Gilmore by firing squad; since then more than 350 per-
sons have been put to death. As of 1997, more than 3,200 persons are on
death row in thirty-four states (thirty-eight states have capital punish-
ment statutes, but four of them have not imposed sentences). All of these
prisoners have been convicted of murder; 98 percent are men.

The United States is the only Western democracy that allows capital
punishment, and the sentence has widespread popular and political sup-
port. In a 1997 Time magazine poll, 74 percent of those surveyed said they
favor capital punishment for persons convicted of serious crimes. This

6
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number, though, masks the conflicted attitudes Americans have toward
the death penalty. The same poll reveals that when Americans are asked
whether they think vengeance is a legitimate reason to execute a mur-
derer, 60 percent do not. Additionally, a slight majority (52 percent to 45
percent) do not believe the death penalty deters crime. Most Americans
may want killers executed, but a majority are uncomfortable with the two
primary reasons for capital punishment—vengeance and deterrence.

Deterrence

The theory of deterrence is based on the idea that the threat of punish-
ment must be severe enough to counter the benefits or pleasures that the
criminal would receive from the crime. In addition, the punishment must
be administered swiftly so that potential criminals will see a clear cause-
and-effect relationship between the crime and the punishment. When
punishment deters potential criminals from committing crimes, it is
called “general deterrence.” Another kind of deterrence, “specific deter-
rence,” refers to the inability of convicted criminals to commit further
crimes as a result of their punishment. There is no doubt that capital pun-
ishment serves as a specific deterrent: The executed criminal will never
kill again. However, experts and others have long debated whether capi-
tal punishment is a more effective general deterrent than life in prison.

Social scientists have examined the general deterrent effect of capital
punishment since the early twentieth century. Early studies, including
those by Thorsten Sellin, took two approaches: Some studies compared
homicide rates in states with and without capital punishment; others
compared homicide rates for states before or after the reintroduction or
abolition of capital punishment. Researchers found that murder rates in
neighboring states with and without the death penalty were not signifi-
cantly different. They also found that homicide rates in states did not in-
crease after the abolishment of the death penalty or decrease after the re-
instatement of the sanction. More recent comparative studies have come
to the same conclusion, supporting Sellin’s contention in 1967 that “the
presence of the death penalty in law and practice has no discernible ef-
fect as a deterrent to murder.”

In the mid-1970s, these results were countered by Isaac Ehrlich, a sta-
tistician who, after looking at national homicide rates between 1930 and
1970, estimated that each execution deterred between seven and eight
homicides. Many researchers have tried to duplicate Ehrlich’s results, but
most of them have been unsuccessful. It has proven extremely difficult to
demonstrate a relationship between executions and crime rates nation-
wide because of the large number of sociodemographic, legal, and histor-
ical variables. Criminologist Frank Zimring has suggested, for example,
that the omission of key variables in Ehrlich’s studies, including the in-
creased availability of guns and the decline in time served in prison for
homicide, calls the results into question. Typically, death penalty oppo-
nents claim that Ehrlich’s results have been proved invalid, while propo-
nents assert that the results are inconclusive. In the end, social science
has been unable to either conclusively support or disprove the theory
that capital punishment deters crime.
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Common sense

Some proponents of capital punishment maintain that social science is
incapable of determining the effectiveness of capital punishment because
the data is rough and incomplete and because social science lacks a
theory adequate enough to interpret the data. Arguments based on com-
mon sense, they contend, are enough to prove that capital punishment is
effective.

The most powerful argument for the deterrent effect of the death
penalty comes from the commonsense notion that people fear death
more than life in prison. “What is feared most deters most,” says Ernest
van den Haag, a professor at Fordham University and a noted proponent
of capital punishment. Once in prison, virtually all convicted murderers
seek to avoid execution by appealing to reduce their sentence to life in
prison. To van den Haag, this is evidence that the death penalty is feared
more, and therefore deters more, than a life sentence. Moreover, he ar-
gues that even though social science may not be able to prove conclu-
sively that the death penalty deters murder (at least in statistically signif-
icant amounts), capital punishment has surely prevented some murders.
Many believe this reason enough to use it.

Proponents of capital punishment also contend that the effects of a
death sentence are diluted when the execution is not carried out in a rea-
sonable period of time after sentencing. It currently takes an average of
ten years from conviction to execution because prisoners abuse the writ
of habeas corpus, which guarantees appeals of sentences and convictions
in state criminal cases. Critics contend that this delay eliminates the
cause-and-effect relationship between crime and punishment that is nec-
essary if punishment is to deter future crimes. Some argue that if the ap-
peals process were reformed, the deterrent effect of capital punishment
would be more evident and provable.

Brutalization theory

Some opponents of the death penalty argue that instead of deterring
crime, capital punishment actually increases murder rates because the
state, through executions, devalues human life. Over 150 years ago, a
Massachusetts state representative, Robert Rantoul, came to this conclu-
sion after looking at the proportion of executions to murders in Massa-
chusetts and several European countries. Over one hundred years later, re-
searchers William Bowers and Glenn Pierce studied homicide records in
New York State between 1907 and 1963 and found that the murder rate
increased slightly in the months following an execution. To explain this
phenomenon, Bowers and Pierce developed what is called brutalization
theory, which reasons that state-sanctioned executions brutalize the sen-
sibilities of society, making potential murderers less inhibited.

Many opponents of the death penalty also make the argument that
because most murders are unplanned and impulsive, murderers are not
deterred by capital punishment. In such an emotional state, they main-
tain, a murderer is unlikely to think about the distant possibility of exe-
cution. As Jesse Jackson explains, “The emotionally charged environment
in which these crimes take place do not suggest a coolly calculating mur-
derer weighing his options.”

e
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People support or oppose capital punishment for complex, often
emotional, reasons. For supporters it can be an issue of public safety or
political pragmatism. For opponents it can be a sense of justice or outrage
at the inequality in sentencing. Ultimately, capital punishment may be
an issue of morality. Although van den Haag believes that the death
penalty deters more than other punishments, he would be in favor of cap-
ital punishment “on grounds of justice alone.” He states: “To me, the life
of any innocent victim who might be spared has great value; the life of a
convicted murderer does not.” For van den Haag and those who share his
views, retribution in the form of capital punishment is a morally justifi-
able and necessary response to some crimes. To others, capital punish-
ment is always immoral. Both sides firmly believe they are right.

The viewpoints in At Issue: Does Capital Punishment Deter Crime? in-
troduce the range of opinions on the issue of whether the death penalty
deters crime, a debate that will continue for as long as criminals kill and
are executed for their crimes.
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The Death Penalty
Is a Deterrent

George E. Pataki
George E. Pataki is the Republican governor of New York.

The death penalty is a necessary tool to fight and deter crime.
Capital punishment deters crime by causing would-be murderers
to fear arrest and conviction and by preventing convicted mur-
derers from Kkilling again. In recent years, violent crime in New
York has dropped dramatically, due in part to the reinstitution of
the death penalty.

Sept. 1, 1995, marked the end of a long fight for justice in New York
and the beginning of a new era in our state that promises safer com-
munities, fewer victims of crime, and renewed personal freedom. For 22
consecutive years, my predecessors had ignored the urgent calls for jus-
tice from our citizens—their repeated and pressing demands for the
death penalty in New York State. Even after the legislature passed a rein-
statement of the capital punishment law, it was vetoed for 18 years in a
row. (Twelve of those vetoes came from the pen of former Gov. Mario
Cuomo.)

That was wrong. To fight and deter crime effectively, individuals must
have every tool government can afford them, including the death
penalty. Upon taking office, I immediately began the process of reinstat-
ing the death penalty. Two months later, I signed the death penalty into
law for the most heinous and ruthless killers in our society.

Protecting the residents of New York against crime and violence is my
first priority. Indeed, it is the most fundamental duty of government. For
too long, coddling of criminals allowed unacceptable levels of violence to
permeate the streets. They were not subject to swift and certain punish-
ment and, as a result, violent criminal acts were not deterred.

For more than two decades, New York was without the death penalty.
During this time, fear of crime was compounded by the fact that, too of-
ten, it largely went unpunished.

Reprinted from George E. Pataki, “Death Penalty Is a Deterrent,” USA Today magazine, March
1997, by permission of the Society for the Advancement of Education, © 1997.

10

e



Does Capital Punishment FRONT 2/11/04 1%3 PM Page 11

The Death Penalty Is a Deterrent 11

A dramatic drop in violent crime

No more. In New York, the death penalty has turned the tables on fear
and put it back where it belongs—in the hearts of criminals. Within just
one year, the death penalty helped produce a dramatic drop in violent
crime. Just as important, it has restored New Yorkers’ confidence in the
justice system because they know their government genuinely is com-
mitted to their safety.

Honest, hard-working people share my vision for a safer New York, a
place where children can play outside without worry; parents can send
their kids to school with peace of mind; people can turn to each other on
any street corner, in any subway, at any hour, without casting a suspicious
eye; and New York citizens—of all races, religion, and ages—pull together
and stand firm against crime.

In short, we are creating a state where law-abiding citizens have un-
limited freedom from crime—a state where all can raise a family and fol-
low their dreams in neighborhoods, streets, and schools that are free from
the scourge of crime and violence. We’'ve made tremendous progress. Al-
though the death penalty has contributed to that progress, it’s just one
facet of New York’s broad anti-crime strategy.

Other major reforms include substantially increasing the sentences
for all violent criminals: eliminating parole eligibility for virtually all re-
peat violent offenders; barring murderers and sex offenders from partici-
pating in work release programs; toughening penalties for perpetrators of
domestic violence; notifying communities as to the whereabouts of con-
victed sex offenders; overturning court-created criminal-friendly loop-
holes to make it easier to prosecute violent criminals; and allowing juries
to impose a sentence of life without parole for Kkillers.

These new laws are working. Since I took office in 1995, violent crime
has dropped 23%, assaults are down 22%, and murders have dropped by
nearly one-third. New Yorkers now live in safer communities because we
finally have begun to create a climate that protects and empowers our cit-
izens, while giving criminals good cause to fear arrest and conviction. I
believe this has occurred in part because of the strong signal that the
death penalty and our other tough new laws sent to violent criminals and
murderers: You will be punished with the full force of the law.

Providing justice and saving lives

Shortly before the death penalty went into effect, I listened to the fami-
lies of 20 murder victims as they told of their pain. No loved ones should
have to go through such a wrenching experience. I never will forget the
words of Janice Hunter, whose 27-year-old daughter, Adrien, was stabbed
47 times by serial killer Nathaniel White in 1992. Mrs. Hunter spoke for
every family member when she said, “It’s a heartache that all parents suf-
fer. I have to go to the cemetery to see my daughter. Nathaniel White’s
mother goes to jail to see him and I don't think it’s fair.”

Although no law can bring back Mrs. Hunter’s daughter, our laws can
and must take every responsible step to prevent others from enduring the
heartache suffered by her and her family. Before becoming Governor, I
supported the death penalty because of my firm conviction that it would

e
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act as a significant deterrent and provide a true measure of justice to mur-
der victims and their loved ones.

I know, as do most New Yorkers, that by restoring the death penalty,
we have saved lives. Somebody’s mother, somebody’s brother, somebody’s
child is alive today because we were strong enough to be tough enough
to care enough to do what was necessary to protect the innocent. Pre-
venting a crime from being committed ultimately is more important than
punishing criminals after they have shattered innocent lives.

For too long . . . [criminals| were not subject to swift
and certain punishment and, as a result, violent crim-
inal acts were not deterred.

No case illustrates this point more clearly than that of Arthur Shaw-
cross. In 1973, Shawcross, one of New York’s most ruthless serial killers,
was convicted of the brutal rape and murder of two children in upstate
New York. Since the death penalty had been declared unconstitutional,
Shawcross was sentenced to prison. After serving just 15 years—an absurd
prison term given the crime—he was paroled in 1988. In a horrific 21-
month killing spree, Shawcross took 11 more lives. That is 11 innocent
people who would be alive today had justice been served 24 years ago; 11
families that would have been spared the pain and agony of losing a
loved one.

By reinstating the death penalty, New York has sent a clear message
to criminals that the lives of our children are worth more than just a 15-
year prison term. Moreover, it has given prosecutors the legal where-
withal to ensure New York State never has another Arthur Shawcross.

Applying the ultimate punishment

Too often, we are confronted with wanton acts of violence that cry out
for justice. The World Trade Center bombing and the murderous rampage
on the Long Island Rail Road by Colin Ferguson are but two examples.
The slaying of a police officer in the line of duty is another. To kill a po-
lice officer is to commit an act of war against civilized society.

A person who knowingly commits such a heinous act poses a serious
threat to us all, for government cannot protect citizens without doing
everything it can to protect those charged with our safety. Police officers
put their lives on the line, not knowing whether their next traffic stop or
call to duty will be their last.

Under New York’s death penalty law, those who murder a police offi-
cer; a probation, parole, court, or corrections officer; a judge; or a witness
or member of a witness’ family can face the death penalty. Someone who
murders while already serving life in prison, escaping from prison, or
committing other serious felonies can face the death penalty.

Contract Kkillers, serial murderers, those who torture their victims, or
those who have murdered before also can be sentenced to death. In de-
termining whether the death penalty should be imposed on anyone con-
victed of first-degree murder, the bill expressly authorizes juries to hear
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and consider additional evidence whenever the murder was committed as
part of an act of terrorism or by someone with two or more prior serious
telony convictions.

New York’s death penalty is crafted carefully so that only the most in-
human murderers are eligible for it. Upon the conviction of the defendant,
a separate sentencing phase is conducted during which the original jury,
or a new jury under special circumstances, weighs the facts of the case.

The jury must consider the defendant’s prior criminal history, mental
capacity, character, background, state of mind, and the extent of his or
her participation in the crime. It then compares this evidence with the
facts. For the death penalty to be imposed, the jury must reach a verdict
unanimously and beyond a reasonable doubt.

Preventing a crime from being committed ultimately
is more important than punishing criminals after
they have shattered innocent lives.

Our state lived without adequate protection for 22 years. That is 22
years too long. Now, finally, we have begun to empower New Yorkers with
the legal tools they need to make their communities safe.

At the same time, we have put lawless sociopaths like Arthur Shaw-
cross on notice. The time that Shawcross spent in prison was not punish-
ment; it was a mere inconvenience that offered New Yorkers nothing
more than a 15-year moratorium from his murderous acts.

Our resolve to end crime is only as strong as the laws we pass to pun-
ish criminals. By making the death penalty the law of the land in New
York, we have demonstrated that resolve, thus strengthening the promise
that our children and future generations will grow up in a state that is free
of violence.

The death penalty and the other tough initiatives we have passed are
just the beginning of an aggressive and comprehensive plan to reclaim
our streets and give New Yorkers back the fundamental freedoms they too
often felt had been lost to crime and violence. We will continue to do
whatever is necessary to ensure that the lives of New Yorkers are unen-
cumbered by violence, and that is why we will continue to pass laws that
give our people unlimited freedom to pursue their hopes and dreams.
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The Death Penalty Hinders
the Fight Against Crime

Robert M. Morgenthau
Robert M. Morgenthau is the district attorney of Manhattan.

The death penalty is popular among politicians and the public in
response to the escalating fear of violence. However, capital pun-
ishment actually makes the fight against crime more difficult. Ex-
ecutions waste valuable resources that could be applied to more
promising efforts to protect the public. Additionally, innocent
people are sometimes executed and the brutalizing effect execu-
tions have on society may result in more murders. For these rea-
sons, the death penalty should be opposed.

eople concerned about the escalating fear of violence, as I am, may

believe that capital punishment is a good way to combat that trend.
Take it from someone who has spent a career in Federal and state law en-
forcement, enacting the death penalty in New York State would be a grave
mistake.

Prosecutors must reveal the dirty little secret they too often share only
among themselves: The death penalty actually hinders the fight against
crime.

Promoted by members of both political parties in response to an an-
gry populace, capital punishment is a mirage that distracts society from
more fruitful, less facile answers. It exacts a terrible price in dollars, lives
and human decency. Rather than tamping down the flames of violence,
it fuels them while draining millions of dollars from more promising ef-
forts to restore safety to our lives.

Not a deterrent

Even proponents have been forced to concede that more than a century’s
experience has not produced credible evidence that executions deter
crime. That’s why many district attorneys throughout New York State and
America oppose it—privately. Fear of political repercussions keeps them
from saying so publicly.

Reprinted, by permission of the New York Times, from Robert M. Morgenthau, “What Prosecutors
Won't Tell You,” New York Times, February 7, 1995, p. A25. Copyright © 1995 by The New York
Times Company.
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To deter crime, punishment must be prompt and certain. Resources
should be focused on that goal and on recidivists and career criminals,
who commit a disproportionate share of all crime, including murder.

In 1994, 6,100 criminals were sentenced to state prison in Manhat-
tan, and 9,000 more were sent to city jail. That is the constructive way to
be tough on crime. In 1975, when I became District Attorney, there were
648 homicides in Manhattan; in 1994, there were 330. The number has
been cut virtually in half without executions—proof to me that they are
not needed to continue that trend.

Many district attorneys throughout New York State
and America oppose [capital punishment]—privately.

Executions waste scarce law-enforcement financial and personnel re-
sources. An authoritative study by Duke University in 1993 found that for
each person executed in North Carolina, the state paid over $2 million
more than it would have cost to imprison him for life, in part because of
court proceedings.

In New York, the cost would be higher. A 1989 study by the Depart-
ment of Correctional Services estimated that the death penalty would
cost the state $118 million a year. More crime would be prevented if a
fraction of that money were spent on an array of solutions from prisons
to drug treatment programs.

Executing the innocent

If you have the death penalty, you will execute innocent people. No one
disagrees that such horrors occur—the only argument concerns how of-
ten. A 1987 study in the Stanford Law Review identified 350 cases in this
century in which innocent people were wrongly convicted of crimes for
which they could have received the death penalty; of that number, per-
haps as many as 23 were executed. New York led the list with eight.

In 1995, an appalling miscarriage of justice occurred when Texas ex-
ecuted Jesse DeWayne Jacobs. He was sentenced to death for a murder he
originally confessed to—but later claimed had been committed by his sis-
ter. In the subsequent trial of his sister, the prosecutor unequivocally dis-
avowed the confession he had used to convict Mr. Jacobs. He argued that
Mr. Jacobs had told the truth when he said that his sister had pulled the
trigger and that he had not anticipated any murder. Mr. Jacobs was exe-
cuted anyway.

Some crimes are so depraved that execution might seem just. But even
in the impossible event that a statute could be written and applied so wisely
that it would reach only those cases, the price would still be too high.

It has long been argued, with statistical support, that by their brutal-
izing and dehumanizing effect on society, executions cause more murders
than they prevent. “After every instance in which the law violates the
sanctity of human life, that life is held less sacred by the community
among whom the outrage is perpetrated.” Those words written in 1846
by Robert Rantoul Jr., a Massachusetts legislator, are no less true today.
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Murders like those at the Brookline, Mass., abortion clinics in 1994
are monstrous even if a killer believes his cause is just. Yet when the state
kills, it sends the opposite message: the death penalty endorses violent so-
lutions, and violence begets violence.

The only honest justification for the death penalty is vengeance, but
the Lord says, “Vengeance is mine.” It is wrong for secular governments
to try to usurp that role. That's why New York should reject the death
penalty.

[Editor’s note: Morgenthau wrote this opinion piece to oppose the campaign to
restore capital punishment in New York State. The bid to bring back the death
penalty to New York succeeded, and on September 1, 1995, the punishment was
reinstated. |
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A Swifter Death Penalty
Would Be an Effective
Deterrent

Arlen Specter
Arlen Specter is a Republican senator from Pennsylvania.

The writ of habeas corpus, which is intended to protect the rights
of defendants by allowing them to appeal their convictions and
sentences for federal judicial review, is being used to delay death
sentences. The abuse of this safeguard causes unnecessary delays
(on average, nine years) that diminish the deterrent effect of the
death penalty. This delay in executions results in a miscarriage of
justice for both crime victims and defendants.

he American people want government to do something about violent

crime. Unfortunately, it is now almost certain that whatever crime leg-
islation we pass in 1994 will do nothing about one of the most serious as-
pects of the crime problem: the interminable appeals process that has
made the death penalty more a hollow threat than an effective deterrent.

Both the House and Senate versions of the 1994 crime bill abandoned
key provisions that would limit appeals in the federal courts by state
death-row inmates. These appeals currently average nine years and last as
long as seventeen years, which precludes the death penalty from being an
effective deterrent. National polls now show fear of crime to be the No. 1
concern of most Americans. One survey conducted right after President
Clinton’s 1994 State of the Union Address found that 71% of respondents
thought more murders should be punishable by the death penalty.

The importance of habeas corpus

The great writ of habeas corpus has been the procedure used to guarantee
defendants in state criminal trials their rights under the U.S. Constitu-
tion. It is an indispensable safeguard because of the documented history
of state criminal-court abuses like the 1931 Scottsboro case [in which nine

Reprinted, with permission, from Arlen Specter, “Congress Must Make Death Sentences
Meaningful Again,” Human Events, July 15, 1995.
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black teenagers were accused of raping two white women and sentenced
to death. They were later acquitted]. Unfortunately, it has been applied in
a crazy-quilt manner with virtually endless appeals that deny justice to
victims and defendants alike, making a mockery of the judicial system.

This incredibly complicated legal process must be understood by the
public if sufficient pressure is to be put on Congress to correct this egre-
gious problem.

Delays leave inmates, as well as victims, in a difficult state of sus-
pended animation. In a 1989 case, the British government declined to ex-
tradite a defendant to Virginia on murder charges until the death penalty
was dropped, because the European Court of Human Rights had ruled
that confinement in a Virginia prison for six to eight years awaiting exe-
cution violated the European Convention on Human Rights.

Similarly, for survivors of murder victims, there is an inability to
reach a sense of resolution concerning their loved one’s death until the
criminal case has been resolved. The families do not understand the com-
plexities of the legal process and experience feelings of isolation, anger
and loss of control over the lengthy court proceedings. The uncon-
scionable delays deny justice to all—society, victims and defendants.

Since it upheld the constitutionality of the death penalty in 1976, the
U.S. Supreme Court has required more clearly defined death penalty laws.
Thirty-seven [thirty-eight as of 1998] state legislatures have responded to
the voters’ expressions of public outrage by enacting capital punishment
statutes that meet the requirements of the Constitution.

The death penalty is a deterrent

My twelve years’ experience in the Philadelphia District Attorney’s Office
convinced me that the death penalty is a deterrent to crime. I saw many
cases where professional burglars and robbers refused to carry weapons
for fear that a killing would occur and they would be charged with mur-
der in the first degree, carrying the death penalty.

One such case involved three hoodlums who planned to rob a
Philadelphia pharmacist. Cater, 19, and Rivers, 18, saw that their partner
Williams, 20, was carrying a revolver. The two younger men said they
would not participate if Williams took the revolver along, so Williams
placed the gun in a drawer and slammed it shut.

Right as the three men were leaving the room, Williams sneaked the
revolver back into his pocket. In the course of the robbery, pharmacist Ja-
cob Viner was shot to death by Williams. The details of the crime emerged
from the confessions of the three defendants and corroborating evidence.
All three men were sentenced to the death penalty, because under the law,
Cater and Rivers were equally responsible for Williams’ act of murder.

Ultimately Williams was executed and the death penalties for Cater
and Rivers were changed to life imprisonment because of extenuating cir-
cumstances, since they did not know a weapon was being carried by their
co-conspirator. There are many, many similar cases, where robbers and
burglars avoid carrying weapons for fear a gun or knife will be used in a
murder, subjecting them to the death penalty.

The use of the death penalty has gradually been limited by the courts
and legislatures to apply only to the most outrageous cases. In 1925, the
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Pennsylvania Legislature repealed the mandatory death penalty for first-
degree murder, leaving it to the discretion of the jury or trial court. More
recently, in 1972, the Supreme Court struck down all state and federal
death-penalty laws and prohibited capital punishment for all inmates on
death row, or future executions, unless thereafter they contained detailed
procedures for consideration of aggravating and mitigating circumstances.

The unconscionable delays deny justice to all—
society, victims and defendants.

Prosecutors customarily refrain from asking for the death penalty in
all but the most heinous crimes. I did that when I was a district attorney—
personally reviewing the cases where capital punishment was requested.

While the changes required by the Supreme Court help insure justice
to defendants, there is a sense that capital punishment can be retained
only if applied in outrageous cases. I agree with advocates who insist on
the greatest degree of care in the use of capital punishment and have
voted for limitations to exclude the death penalty for the mentally im-
paired and the very young. However, I oppose those who search for every
possible excuse to avoid the death penalty because they oppose it on the
grounds of conscientious scruples.

While I understand and respect that moral opposition, our system of
government says the people of the thirty-seven states that have capital
punishment are entitled to have those sentences carried out where it has
been constitutionally imposed. In those jurisdictions, the debate is over
until the statutes have been repealed or the Constitution re-interpreted.

Abuse of the appeals process

Many federal habeas corpus appeals demonstrate virtually endless delays,
where judges bounce capital cases like tennis balls from one court to an-
other. Here is an example. After being convicted in California for a dou-
ble murder in 1980, Robert Alton Harris filed ten petitions for habeas cor-
pus review in the state courts, five similar petitions in the federal courts
and eleven applications to the Supreme Court of the United States. Many
of those applications to invalidate his death penalty overlapped.

The absurdity of these proceedings is illustrated by the series of deci-
sions involving a Philadelphia criminal, Michael Peoples, who was con-
victed in the state trial court on charges of robbery and setting the victim
on fire. Following this legal trial is not easy, but it is illustrative of the far-
cical procedures. After the Pennsylvania intermediate appellate court af-
firmed his conviction, the Pennsylvania Supreme Court denied review in
a decision that was unclear whether it was based on the merits or the
court’s procedural discretion that there was no special reason to consider
the substantive issues.

Peoples then filed a petition for habeas corpus in the United States Dis-
trict Court that was denied for failure to exhaust state remedies—meaning
the state court did not consider all his claims. The case was then appealed
to the next higher court level, the Third Circuit Court of Appeals, which
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reversed the District Court on the ground that the exhaustion rule was sat-
isfied when the state supreme court had the opportunity to correct alleged
violations of the prisoner’s constitutional rights. Next, the defendant
asked the Supreme Court of the United States to review his case.

Even though the Supreme Court was too busy to hear 4,550 cases that
year, the Peoples case was one of the 147 petitions it granted. After the
nine justices reviewed the briefs, heard oral argument and deliberated,
Justice Antonin Scalia wrote an opinion reversing the Court of Appeals
for the Third Circuit.

The Third Circuit then undertook the extensive process of briefs and
argument before three judges. It issued a complicated opinion concluding
that the original petition for a writ of habeas corpus contained both ex-
hausted and unexhausted claims. That ruling sent the case back to the
District Court for reconsideration. This is the short version of what hap-
pened in those six courts.

The need to speed up the process

Had the District Court simply considered the defendant’s constitutional
claims on the substantive merits in the first instance, all those briefs, ar-
guments and opinions would have been avoided. These complications
arise from a federal statute that requires a defendant to exhaust his or her
remedies in the state court before coming to the federal court. The origi-
nal purpose of giving the state a chance to correct any error and to limit
the work of the federal courts was sound. In practice, however, that rule
has created a hopeless maze, illustrated by thousands of cases like Peoples
and Harris.

The elimination of the statutory exhaustion requirement would
mean that Congress, which has authority to establish federal court juris-
diction, would direct United States district courts to decide petitions for
writs of habeas corpus after direct appeals to the Supreme Court had up-
held the death penalty. From my own experience, I have seen state trial
court judges sit on such habeas corpus cases for months or years and then
dismiss them in the most perfunctory way because the issues had already
been decided by the state supreme court in its earlier decision.

I oppose those who search for every possible excuse
to avoid the death penalty because they oppose it on
the grounds of conscientious scruples.

Unless there are unusually complicating factors, which have to be de-
tailed in the district court’s opinion, I know that such cases can be heard
within two weeks, with no more than a week or two being required to
write an opinion. Some district courts have sat on such cases for as long
as twelve years. A 180-day time limit would require judges to give prior-
ity attention to capital cases.

Even in states with the most prisoners on death row, like Florida,
Texas or California, each district court judge would only have such a case
every twelve, twenty-five and thirty-six months, respectively.
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Decisions on appeals to the courts of appeals should be made within
180 days. That is manageable with priority attention to these relatively
few capital cases. The authority of Congress to establish such time limits
was exercised in the Speedy Trial Act of 1974, which calls for criminal tri-
als to be concluded within ninety days unless delayed by specified causes.

Eliminating trivial procedural delays

Significant delays on habeas corpus proceedings are caused by successive
petitions to district courts, delays in those courts and repetitive appeals to
the courts of appeals. Reform should require permission from a panel of
three court of appeals’ judges before a successive petition may be filed.
This approach would preclude numerous, successive federal habeas cor-
pus petitions like the five filed by Robert Harris in the fourteen-year Cal-
ifornia case. The successive petition would be permitted only if the facts
could not have been previously discovered through reasonable diligence,
the claim is based on a new rule, or state officials caused the claim not to
be raised earlier.

Obviously, federal habeas corpus is a complex and arcane subject. Its
difficult and restrictive rules simply delay imposition of the death penalty
and render it meaningless as a deterrent. The purposes of tough law en-
forcement are best served by full hearings, even in retroactive issues, in-
stead of allowing the procedural morass to defeat the substantive benefits
of capital punishment. Practical reinstatement of the death penalty by
habeas corpus reform is well worth pursuing, so that meaningless proce-
dures do not remain the enemy of substantive justice.
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The Death Penalty Is
Not an Effective Law

Enforcement Tool
Richard C. Dieter

Richard C. Dieter is a lawyer and executive director of the Death Penalty
Information Center, an anti—capital punishment advocacy group.

In a nationwide poll, a group of randomly selected police chiefs
were asked what they believe really works in fighting crime and
whether the death penalty is an effective crime-fighting tool. While
many of the chiefs support the death penalty philosophically, a
strong majority do not believe that it is an effective law enforce-
ment tool in practice. Police chiefs view other methods of control-
ling crime as more effective, including gun control, community
policing, neighborhood crime programs, and more vigilant efforts
against drug crime and youth crime. Additionally, chiefs rank cap-
ital punishment as less cost-effective than other methods available
to them, and a vast majority do not believe that the threat of the
death penalty deters murderers from committing homicide.

I think that the only purpose for the death penalty, as I see it, is vengeance—
pure and simple vengeance. But I think vengeance is a very personal feeling and
I don’t think it is something that civilized government should engage in.

—TJanet Reno, Attorney General of the United States'

The death penalty does little to prevent crime. It’s the fear of apprehension and

the likely prospect of swift and certain punishment that provides the largest de-
terrent to crime.

—Frank Friel, Former Head of Organized

Crime Homicide Task Force, Philadelphia?

Take it from someone who has spent a career in Federal and state law enforce-
ment, enacting the death penalty . . . would be a grave mistake. Prosecutors must
reveal the dirty little secret they too often share only among themselves: The
death penalty actually hinders the fight against crime.

—Robert M. Morgenthau, District Attorney, Manhattan, NY*

Reprinted from Richard C. Dieter, “On the Front Line: Law Enforcement Views on the Death
Penalty,” a publication of the Death Penalty Information Center, Washington, D.C., February
1995, by permission of the author.
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I am not convinced that capital punishment, in and of itself, is a deterrent to
crime because most people do not think about the death penalty before they
commit a violent or capital crime.

—Willie L. Williams, Former Police Chief, Los Angeles, CA*

new national survey of police chiefs from around the country dis-

credits the repeated assertion that the death penalty is an important
law enforcement tool. While politicians have extolled the importance of
capital punishment in fighting crime, they have failed to assess the actual
priorities of those in law enforcement and have saddled the taxpayers
with an enormously costly death penalty at the expense of more effective
crime fighting strategies.

In January, 1995, Peter D. Hart Research Associates conducted a na-
tional opinion poll of randomly selected police chiefs in the United
States. In that poll, the chiefs had the opportunity to express what they
believe really works in fighting crime. They were asked where the death
penalty fit in their priorities as leaders in the law enforcement field. What
the police chiefs had to say may be surprising to many lawmakers, and to
much of the public as well. The Hart Poll found that:

¢ Police chiefs rank the death penalty last as a way of reducing violent
crime, placing it behind curbing drug abuse, more police officers on
the streets, lowering the technical barriers to prosecution, longer
sentences, and a better economy with more jobs.

e The death penalty was rated as the least cost-effective method for
controlling crime.

e Insufficient use of the death penalty is not considered a major prob-
lem by the majority of police chiefs.

e Strengthening families and neighborhoods, punishing criminals
swiftly and surely, controlling illegal drugs, and gun control are con-
sidered much more important than the death penalty.

e Although a majority of the police chiefs support the death penalty
in the abstract, when given a choice between the sentence of life
without parole plus restitution versus the death penalty, barely half
of the chiefs support capital punishment.

e Police chiefs do not believe that the death penalty significantly re-
duces the number of homicides.

e Police chiefs do not believe that murderers think about the range of pos-
sible punishments.

e Debates about the death penalty distract Congress and state legisla-
tures from focusing on real solutions to crime.

In sum, while many police chiefs support the death penalty philo-
sophically, a strong majority do not believe that it is an effective law en-
forcement tool in practice. In the report below, the various findings of
this poll will be explored in depth, along with a broader analysis of what
really works in reducing crime. The results of this opinion poll are con-
firmed by the statements of individual leaders in the law enforcement
community, by research in the field of criminology, and by the recom-
mendations of many of the nation’s leading law enforcement agencies.
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A national poll

In 1994, crime was the nation’s number one concern. Despite political
gridlock on many other issues, President Clinton was able to move a $30
billion crime bill through Congress, including a major expansion of the
tfederal death penalty. The elections in November produced a cascade of
candidates tripping over each other to sound even tougher than their op-
ponent on crime. Campaign advertisements reached new lows in mon-
gering fear in the electorate in order to boost the chances of “law and or-
der” politicians. Candidates used the death penalty as a club, even against
those who supported it.

But few, if any, politicians took the time to ask those in law enforce-
ment what they thought would really work in preventing crime. Was the
death penalty, in fact, the top priority for law enforcement that it was for
the politicians?

Police views on crime prevention

Law enforcement officers are society’s front line in fighting crime. They
see it up close every day, and they have a personal stake in reducing vio-
lence. So, it is natural to ask them: “What, in your opinion, works in the
battle against crime?”

This question was approached from a variety of directions. Police
were first given an open-ended opportunity to state the areas that would
have the biggest impact on reducing violent crime in their jurisdiction.
Sentencing reform, including truth in sentencing, elimination of parole
and stiffer sentences was the most often cited area of reform (33% of re-
spondents). Other areas of emphasis included the development of family
values and parenting skills (23%), education (15%), and more police
(13%). The death penalty was mentioned by fewer than 2% of the chiefs
and followed twenty-five other areas of concern.

The police chiefs were also asked to select their primary choices from
a list of possible ways to reduce violent crime. The need to reduce the
prevalence of drug abuse was their first priority. They also chose longer
prison sentences for criminals, fewer technical legal barriers to the prose-
cution of criminals, more police officers on the street, a better economy
with more jobs, and reducing the number of guns over an expanded use
of the death penalty as better ways to lower crime. Capital punishment
ranked a distant last, with only 1% of the chiefs citing it as their primary
focus for stopping violent crime. These results are illustrated in Figure 1.

In a similar vein, the poll explored what the police chiefs see as the
main obstacles to their success as they try to protect citizens and fashion
a safer society. Again, drug and alcohol abuse surfaced as the most fre-
quently mentioned problem facing police forces today. Fully 87% chose
this as a serious problem (i.e., “top two or three problems” or as a “major
problem”) which they encounter in their work. Family problems or child
abuse was the second major obstacle for police, with 77% citing this as a
serious problem in their jurisdiction.

The police chiefs were evenly split between those stating that a lack
of law enforcement resources was a serious problem (49%) and those who
thought it was at most a minor problem (50%). About 45% of the police
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Figure 1

Primary Focus for Police Chiefs
in Reducing Violent Crime

Reducing drug abuse 31%

Better economy and
more jobs

Simplifying court rules
Longer prison sentences
for criminals

More police officers on
the street

Reducing the number of
guns

Expanded use of the
death penalty

I I I I I I I I
0 5 10 15 20 25 30 35

Percent naming item as primary focus

chiefs stated that the availability of too many guns was a serious problem.
Interestingly, most of the chiefs did not see gangs as a major problem in
their efforts. Only 7% reported that gangs were one of their top two or
three problems.

Other areas which were cited as major problems included crowded
courts and slow justice. On the other hand, ineffective prosecution and
high unemployment were only rated as minor problems. Again, the death
penalty ranked near the bottom as a serious concern for law enforcement
officers. Insufficient use of the death penalty was rated as either a minor
problem or no problem at all by 63% of the respondents. (See Figure 2.)

No one is more keenly aware of the fact that preventing crime costs
money than police chiefs. Faced daily with budget decisions and the ris-
ing costs of salaries, training and equipment for a police force, chiefs must
constantly balance emergency responses and long-term needs. The Hart
Poll sought to discover not only what police chiefs ideally want in the
fight against crime, but also what are the most cost-effective methods
available to them.

Among strategies used for controlling crime, the death penalty
ranked last in terms of its cost-effectiveness. The related areas of commu-
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nity policing and expanded training with more equipment for police re-
ceived the highest cost-effective ratings by the police chiefs among ways
to reduce crime. Fifty-six percent of the respondents rated these areas as
cost-effective (i.e., they gave it an 8, 9, or 10 out of a possible 10). Im-
posing the death penalty more often was thought to be cost-effective by
only 29% of the chiefs. Neighborhood watch programs ranked almost as
high as community policing in terms of effectiveness for the dollars
spent. Figure 3 illustrates the relative cost-effectiveness which the police
gave to these various measures.

Reliable estimates indicate that the cost of the death penalty to tax-
payers is over $2 million per execution, with the bulk of the costs occur-
ring at the trial level.® That figure is a measure of the extra costs attribut-
able solely to capital punishment, beyond the costs of a typical murder
case without the death penalty and the costs of incarceration resulting
from a life sentence.

Figure 2

Major Problem Areas for Police Chiefs
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There are increasing demands for the limited crime fighting re-
sources. Many states and counties are strapped for funds and are facing
severe budget crises. Hard choices have to be made among various strate-
gies for fighting crime. If $2 million is spent on the death penalty, then
that same money is not available for more police officers, or for bullet-
proof vests, or for speedier trials, or neighborhood watch programs, or
community policing.

It currently costs three times as much—more than $2

million per inmate—to carry out the death sentence

than to keep an inmate in prison for 40 years.
—Former Texas Attorney General, Jim Mattox®

The average salary for a new police officer is about $42,000 per year, in-
cluding benefits.” Thus, $2 million translates into approximately 48 addi-
tional police officers, a far more likely and immediate deterrent to crime
than one remote execution. Similarly, the same $2 million could buy thou-
sands of bullet-proof vests, or provide improved lighting in high-crime ar-
eas, or could be used as seed money for neighborhood watch programs.

Community policing

In the survey, police chiefs voiced their support for more police on the
streets, and for community policing in particular, as an effective way of
fighting crime. The value of community policing is confirmed by success
stories from various communities. Community policing has been cited by
a number of cities as the chief reason why they have experienced a re-
duction in crime.

Community policing was introduced in New York City in 1990 and
for four years since then crime has gone down in virtually every category.®
Boston, too, cited the expansion of its police force as one reason for its
drop in crime.’ In Fort Worth, Texas, crime dropped by 24 percent in 1993
to its lowest level in ten years. Police cited the department’s involvement
in the Justice Department’s “Weed and Seed” program, employing a com-
bination of drug interdiction and social programs in targeted areas. They
also added 55 officers designated as neighborhood patrol officers and uti-
lized 1,500 community residents in a “Citizens on Patrol” program.'

In San Jose, California, community policing was credited with an 11
percent drop in crime." In Prince George’s County, Maryland, police
Capt. Terry Evans described community policing as, “the only thing I've
seen in 23 years of law enforcement that’s had an impact, actually turned
it around.” *?

Lee P. Brown, former N.Y. City Police Commissioner, stressed the pre-
ventive power of community policing: “I can assure you that in the end
the community police officer permanently assigned to the neighborhood
is a better deterrent to unrest than a SWAT team waiting in the wings.” "

In another survey of police officers, this one focusing on officers in
Texas and California, Dr. Joseph Zelan found that 78 percent of police
officers viewed community policing as positive, and only 1 percent of the
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Figure 3

Police Chiefs’ Cost-Effective Priorities
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respondents were very negative about it. Almost 60 percent of those sur-
veyed believed that community policing would reduce crime rates."

Deterring crime

One of the principal reasons that those in law enforcement are not en-
amored of the death penalty is that they do not believe it is a deterrent to
crime. Law enforcement officers believe that the most effective deterrent
to crime is swift and sure punishment. When asked which societal or le-
gal changes would have the greatest impact on reducing violent crime,
police chose strengthening families and neighborhoods, along with swift
and sure punishment for offenders, as the means that would bring about
the most significant effects.

Police wanted more control over illicit drugs, greater latitude for
judges in criminal cases, greater economic opportunity, and a reduction
in the number of guns in circulation. Expanding the death penalty, on
the other hand, was not thought to have a big impact on crime reduction.

Over two-thirds of the police chiefs did not believe that the death
penalty significantly reduces the number of homicides. About 67% said
that it was not one of the most important law enforcement tools. And
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Figure 4
Dispelling the Myths About the
Usefulness of the Death Penalty
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well over 80% of the respondents believe that murderers do not think
about the range of possible punishments before committing homicide.
Figure 4 illustrates the lack of confidence which police chiefs place in the
death penalty as a deterrent.

One of the many problems with the death penalty is that it is any-
thing but swift and sure. Even under current proposals for restricting
death penalty appeals, the sentence would be carried out years after it is
imposed, on relatively few of all the convicted murderers, and with a sub-
stantial likelihood that the sentence will be overturned before the execu-
tion is carried out. Sentences of life without parole, in contrast, begin im-
mediately upon sentencing and are rarely overturned on appeal.

Capital cases are a nightmare for the entire justice system. Police
chiefs recognize that death penalty cases are particularly burdensome in
the early stages. Two-thirds of the police chiefs polled said that death
penalty cases are hard to close and take up a lot of police time.

Jim Mattox, former Attorney General of Texas, who supported the
death penalty during his term of office and oversaw many of the state’s
first executions after the death penalty was reinstated, does not believe
that murderers in Texas are deterred by the death penalty. Mattox inter-
viewed nearly all the people executed in Texas between 1976 and 1988
and concluded that the sentence of death never crossed their minds be-
fore their crime': “It is my own experience that those executed in Texas
were not deterred by the existence of the death penalty,” he said. “I think
in most cases you'll find that the murder was committed under severe
drug and alcohol abuse.” *°

Lieutenant Gregory Ruff, a police officer in Kansas for 23 years, agrees:
“I have seen the ugliness of murder up close and personal. But I have never
heard a murder suspect say they thought about the death penalty as a con-
sequence of their actions prior to committing their crimes.” "

Willie Williams, Chief of Police in Los Angeles, echoed the same
theme from his years of experience: “I am not convinced that capital pun-
ishment, in and of itself, is a deterrent to crime because most people do
not think about the death penalty before they commit a violent or capi-
tal crime.”*®

Another reason why the death penalty fails as a law enforcement tool
is that one of the most violent segments of the population is the least
likely to be deterred by prospective punishments. Many who might face
the death penalty live in a culture of violence. The leading cause of death
among young black men, for example, is murder.” They are more likely
to be Kkilled by a rival gang member or by a drug dealer whom they double-
crossed than by the state. James Fox, dean of the College of Criminal Jus-
tice at Northeastern University, has noted the fast growth in violent crime
among teenagers: “Many of them face death every day of their lives. They
don’t think about the possibility—as remote as it is—that they’ll someday
die for a crime. These kids are all armed and in gangs, and they worry
about dying next week.”* In such an environment, the threat of the
death penalty adds little to the danger.

The Hart survey showed that police chiefs are very much aware of the
problems among youth today. Strengthening families, neighborhoods and
churches were among their top priorities throughout the poll. In the open-
ended question about changes which would most likely reduce violent
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crime, police mentioned concerns about the needs of young people and
juvenile offenders ahead of a desire for more police or financial resources.

Richard H. Girgenti, the New York State Director of Criminal Justice,
noted that “[d]Jemographics have always been the best predictor of future
crime.”?" In preparing for challenges in combating crime in the next
decade, it is sobering to note that murders by those between the ages of
14 to 17 grew by 124% between 1986 and 1991, while murder among
adults 25 and over actually declined.”” Since many teenagers are not even
legally eligible for the death penalty, much less deterred by it, and since
the number of teenagers in the population will be growing tremendously
in the next 10 years, more creative approaches to preventing violent
crime are essential.

Even when it comes to the killing of a police officer, the death pen-
alty is not a deterrent. Texas, by far the leading death penalty state, for
the past six years has also been the leading state in the number of its po-
lice officers killed. By comparison, in 1994 New York, with no death
penalty, had about one-third as many officers killed as Texas.*

A recent study of the deterrence value of the death penalty published
in the Journal of Social Issues surveyed a 13-year period of police homi-
cides. The researchers concluded: “[W]e find no consistent evidence that
capital punishment influenced police killings during the 1976-1989 pe-
riod. . . . [P]olice do not appear to have been afforded an added measure
of protection against homicide by capital punishment.”*

In a nation with over 200 million firearms, gun control is also a pri-
ority among many law enforcement agencies. About 45% of police chiefs
listed the easy availability of guns as a major problem in fighting crime,
though only 38% thought that reducing the number of guns would have
a big impact on crime. The International Association of Chiefs of Police,
the largest such organization in the world, called for strict control of cer-
tain weapons: “The deadly flow of military assault-type automatic and
semiautomatic weapons onto the streets of America and into the hands
of violent criminals means that all too frequently the superior firepower
belongs to the criminals, not law enforcement.”* They called for a com-
plete ban: “Manufacture and sale of assault weapons to the general pub-
lic should be prohibited.”* Other police organizations have also sup-
ported tighter gun controls.”

Many politicians say the death penalty would help
us in New York by deterring would-be Killers. 1
believe it would make things worse because it is
another instruction in brutality.
—Thomas A. Coughlin 111, former commissioner,
New York State Dept. of Correctional Services™

While the public is deeply concerned about violent crime, it is really
gun-related crime that has shown the most dramatic increases. According
to the FBI, the violent crime rate has actually decreased over the past
decade, but crimes with handguns have grown disturbingly. From 1987 to
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1992, handgun crimes rose 55 percent.”

A comparison of handgun deaths in the United States as contrasted
with other countries demonstrates how serious a problem guns are. In
1992, the United States suffered 13,220 murders by handguns. By com-
parison, there were only 128 such deaths in Canada, 60 in Japan, only 33
in Great Britain, and just 13 in Australia.* Some experts in European
countries attribute their lower murder rates to stricter gun controls.”

We may have put the caboose on the front—we
should have gone after guns first. . . . Decent folk
are just tired of living under the threat of the gun.
—James D. Toler, Chief of Police,
Kansas City, Missouri*

A recent profile of the criminal justice systems in the United States
and England published by the U.S. Department of Justice highlighted
other interesting differences between these two countries. Violent crime
was significantly higher in the U.S., with the homicide rate in the U.S. be-
ing almost seven times that in England and Wales. England and Wales
employed proportionately more law enforcement officers (256 per
100,000 population) than did the U.S. (240 officers per 100,000 popula-
tion), and spent more per resident on their justice system than did the
U.S.* None of that spending went toward the death penalty, which has
been abolished in the United Kingdom.

Support for the death penalty

A clear majority of the police chiefs in the Hart Poll say that capital pun-
ishment is not an effective law enforcement tool, even though they sup-
port it philosophically. The chiefs were asked which of three statements
came closest to their own point of view:

e [ support the death penalty and think it works well.

e Philosophically, I support the death penalty, but I don’t think it is
an effective law enforcement tool in practice.

e ] oppose the death penalty.

About a third of the respondents approved of the death penalty in
practice. On the other hand, 58% of the police chiefs, while supporting
the death penalty philosophically, did not think it was an effective law
enforcement tool. When combined with the percentage who opposed
capital punishment completely, this result corresponded well with the
two-thirds of police chiefs who disagreed that the death penalty signifi-
cantly reduces the number of homicides and the equal number who say
that murderers do not think about the range of punishments before com-
mitting homicides. (See Figure 5.)

Police chiefs recognize that the death penalty has been overused
by politicians. Ronald Hampton, President of the National Black Police
Association in Washington, DC, noted: “[The death penalty] is a political
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move, insensitive to the real needs of the people in this city.”* Eighty-five
percent of the chiefs polled believed that politicians support the death
penalty as a symbolic way to show they are tough on crime. In line with
their belief that capital punishment is not an important law enforcement
tool, the majority of police chiefs believed that time spent on capital pun-
ishment in Congress and in state legislatures distracts from finding real
solutions to the problems of crime.

Similar to the results of recent opinion polls showing the public’s
openness to death penalty alternatives,® the Hart Poll showed that police
chiefs believe in harsh punishment for those who commit murder,
though, not necessarily, the death penalty. When offered the alternative
sentence of life imprisonment with no possibility of parole, combined
with mandatory restitution to the victim’s family, support for the death
penalty among police chiefs drops to only 50%. And among the majority
of police chiefs who do not believe the death penalty is effective in prac-
tice, 52% would prefer the alternative sentence over capital punishment.

Proposals for fighting crime

Many organizations in the United States are committed to law enforcement
and to finding solutions to the problems of crime and violence. In grap-
pling with these issues, a number of these organizations have produced
statements and studies on what can be done to reduce crime. The proposed
solutions range from a fundamental restructuring of society to more im-
mediate innovations that citizens can implement in their own neighbor-
hoods. Rarely is the death penalty even mentioned in their discussions. In-
stead, the solutions are changes and programs that affect a broad range of
people and go to the roots of why violent crime has become so prevalent.

I have never heard a murder suspect say they thought
about the death penalty as a consequence of their
actions prior to committing their crimes.

—Police Lieut. Gregory Ruff, Kansas

Because the root causes of violence are so deeply entrenched and so
difficult to change, the death penalty presents a tempting “quick fix” to
a complex problem. Nevertheless, many law enforcement groups have
taken crime head-on and have proposed a variety of practical remedies.

In A National Action Plan to Combat Violent Crime, police chiefs from
Atlanta, Boston, Louisville, Knoxville, Salt Lake City, Chicago, and Wash-
ington, DC, along with the U.S. Conference of Mayors, teamed together
in 1993 to address the crime emergency and to make recommendations
to the President of the United States. Their crime fighting priorities reflect
many of the same concerns which were voiced by police chiefs all over
the country in the Hart Poll:

1. Funds for additional police officers, and the implementation of com-
munity policing, with no cut in other programs that address urban
needs and the root causes of crime.

2. Omnibus firearm control measures, including:
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Figure 5
Police Chiefs Reject Effectiveness of Death Penalty
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e Banning the manufacture, sale and possession of all semiauto-
matic assault weapons and their component parts
e Registration of all newly purchased and transferred firearms
e Expansion of the Brady Law to all firearms sales
e Liability of gun dealers for damages resulting from illegal sales.
3. Expanded drug control efforts, including:
e Expansion of treatment programs so that services are available to
all in need
e Mandatory minimum sentences for all repeat drug sale convictions
e Establishment of additional drug courts.
4. Restructuring and strengthening the criminal justice system, including:
e Emphasis on juvenile crime; greater prosecution of violent juve-
nile offenders as adults
e Expansion of number of prosecutors, court services and personnel
e Expansion of boot camps and other alternatives to prisons.
5. Long-term crime reduction strategy:
¢ Reduce unemployment
e Community involvement in preventing crime
e Focus on young people: addressing family violence, jobs, pre-
venting school dropouts
e Expansion of violence reduction and conflict resolution pro-
grams.
6. Partnerships to prevent violent crime:
e More coordination of efforts among mayors, police chiefs and the
federal leaders
Improved sharing of intelligence and technologies
Involvement of schools, public health departments, human ser-
vice agencies, businesses and neighborhood organizations in
crime prevention
e Confronting the entertainment industry on the proliferation of
violence.*
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The International Association of Chiefs of Police (IACP) also issued a
series of recommendations in 1993 in response to the problem of violent
crime in America. The IACP convened a summit of police executives from
around the country. Participants included representatives of the Bureau of
Alcohol, Tobacco, and Firearms, the Federal Bureau of Investigation, the
Immigration and Naturalization Service, and the Drug Enforcement Ad-
ministration, as well as police chiefs from major cities. Following the
summit, the IJACP made a series of recommendations, including:

1. Declaration of a National Commitment to address violent crime, in-
cluding the establishment of a Presidential Commission on Crime
and Violence.

2. Restrictions on firearms purchases, limiting sale and manufacture of
automatic and semiautomatic assault weapons.

3. Fighting drugs through educational programs, interdiction and de-
tection programs, and incarceration of violent and non-violent of-
fenders.

4. Combating the influence of gangs by gathering intelligence, enacting
new laws directed at illegal gang activity, enacting juvenile justice
reforms, and encouraging multijurisdictional cooperation.”

Many of the nation’s largest law enforcement organizations sup-
ported the crime prevention measures in the recent federal crime bill.
When these measures came under attack following the political shifts in
the recent elections, the 250,000-member Fraternal Order of Police (FOP)
issued a statement strongly opposing efforts to remove the new law’s re-
sources and crime prevention programs: “Crime problems require law en-
forcement and social remedies,” said Richard Boyd, Director of Member
Services for the National FOP.*

The death penalty actually hinders the fight against
crime.
—Robert M. Morgenthau,
Manhattan District Attorney

One law enforcement group representing more than 35,000 individ-
ual members, the National Black Police Association, has a specific policy
against the death penalty. Instead, they emphasize programs that control
drugs, handgun control, and community policing to combat the prob-
lems of crime.”

Other law enforcement organizations, such as the Police Foundation
and the Police Executive Research Forum, are focused primarily on re-
search. They explore topics and produce publications on such topics as
community policing, the effects of drugs on crime, and a host of issues of
concern to those in law enforcement. Again, the death penalty is not one
of their areas of concern.*

Police chiefs are not alone in their strong reservations about the ef-
fectiveness of the death penalty. Robert Morgenthau, Manhattan’s Dis-
trict Attorney for the past twenty years, recently said that the failure of
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the death penalty is actually a well-kept secret among many prosecutors
as well: “Prosecutors,” he wrote in the New York Times, “must reveal the
dirty little secret they too often share only among themselves: The death
penalty actually hinders the fight against crime.”*

Increasingly, crime prevention is a question of resources. “Execu-
tions,” said Morgenthau, “waste scarce law-enforcement financial and
personnel resources.” *

Police chiefs and law enforcement organizations are deeply concerned
about solutions to the crime problem facing this country. They come to
this crisis with years of experience on the front line of doing whatever is
in their power to reduce crime. They support those programs that will
have a clear impact. Community policing, neighborhood crime programs,
gun control, and a focused approach to certain kinds of crime, such as
drug crime and youth crime, are among the approaches they recommend
most strongly. They are equally clear that the problem of violence is not
one which can be left to law enforcement to solve. Stronger families and
neighborhoods, intervention on behalf of youth, and a sound economy
with sufficient jobs are all necessary steps to a safer society.

Police chiefs are demonstrably less supportive of solutions like the
death penalty, which merely sound tough but produce little return for the
large amount of money invested. Some in law enforcement are totally op-
posed to capital punishment; others support it in theory. But few would
give it the high priority accorded it in political campaigns and in legisla-
tive agendas designed mostly for sound bites and quick fixes.

Methodology of the Hart Poll

A total of 386 daytime telephone interviews were conducted with ran-
domly designated police chiefs and county sheriffs throughout the U.S.,
excluding Alaska and Hawaii, between January 17 and 24, 1995. The mar-
gin of error is no more than +6 percentage points with a 95% confidence
level.
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Criminals Are Not Deterred
by the Death Penalty

Michael Ross

Michael Ross, #127404, is an inmate at the correctional institute in
Somers, Connecticut. He was convicted in 1987 of capital felony murder
in the deaths of five teenage girls and a twenty-three-year-old woman
and was given six death sentences and two life sentences. After appeals,
the state Supreme Court in 1994 upheld the convictions but overturned
the death sentences because the judge had acted improperly by exclud-
ing evidence regarding Ross’s mental condition. Since then, Ross has said
he wants to avoid going through another penalty phase and to spare the
victims’ families another trial. He has told prosecutors he is willing to
“go into the courtroom and admit to my actions, to accept responsibility
for my actions and to accept the death penalty as punishment for those
actions.” He still believes the death penalty is wrong.

When the Supreme Court lifted the moratorium on capital pun-
ishment in 1976, it listed two social purposes: deterrence and ret-
ribution. But studies in the United States have shown that capital
punishment has no deterrent effect, and the vast majority of de-
veloped democratic countries have abolished the death penalty
because it is ineffective and inhumane. Capital punishment fails
as a deterrent because murderers who premeditate about a kill-
ing do not expect to get caught, and spontaneous, emotional
murderers are incapable of thinking rationally about the conse-
quences of their act. Retribution also fails as reason to execute
criminals because capital punishment violates a society’s self-
respect and humanity, and it is not always possible in a court of
law to fairly and unemotionally make the decision to execute
someone. Alternatives to the death penalty should be guided by
the values of an enlightened and humanistic society, including
compassion, mercy, and respect for human rights. Life sentences
are adequate to ensure the public’s safety and appeal to human-
ity’s higher nature.

Reprinted, by permission of the publisher, from Michael Ross, “A View from Death Row,” Human
Rights, Summer 1995. Copyright © 1995, American Bar Association.
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“ You shall have the punishment of death inflicted on you by electro-
cution.”

With those words, I joined the almost 3,000 men and women cur-
rently on death row in America.

Since that chilling sentence was given to me in 1987, I've had plenty
of time to think about the issue of capital punishment. I am well educated
(a Cornell University graduate), but I never took the time to think about
the death penalty in any great detail before—and my degree certainly
never prepared me for death row.

When the U.S. Supreme Court lifted its moratorium on capital pun-

ishment in 1976, it ruled that “in any given case . . .” the death penal-
ty must “measurably contribute” to one or both of two “social purposes—
deterrence and retribution. . . .”

Let’s examine these two criteria, but keep in mind that a consti-
tutional justification for a punishment doesn’t automatically make it
morally right. After all, in the past the Court has found constitutional jus-
tification for, among other things, slavery, the prevention of women’s
voting rights, and other forms of sexual and racially discriminatory prac-
tices.

The most common justification given for capital punishment is that
it is a supposedly superior deterrent to murder than to simply lock some-
one up for life.

But anyone who seriously offers this rationale is making a gut-level,
emotional response without stopping to examine the issues.

Numerous studies over the past 30 years have attempted to find a
connection between the use of the death penalty and homicide rates. Re-
searchers have repeatedly found that capital punishment has no dis-
cernible effect on murder rates. In the United States, every study has
shown that there is no significant difference between the murder rates of
those states with active capital punishment laws and those of demo-
graphically similar, noncapital states.

International opposition

Outside of the United States, the vast majority of developed democratic
countries have already abolished the death penalty. And almost to a
country, each can boast of murder rates significantly lower than our own.

For example, Canada abolished the death penalty for murder in 1976.
Ten years later, then—-Prime Minister Brian Mulroney made a speech to the
House of Commons in which he pointed out that in the 10 years follow-
ing the abolition of the death penalty, the homicide rate in Canada had
reached a 15-year low.

Internationally, the United Nations concluded, in a report for the
Congress on the Prevention of Crime and the Treatment of Offenders,
that “[d]espite much more advanced research efforts mounted to deter-
mine the deterrent value of the death penalty, no conclusive evidence has
been obtained on its efficacy. . . .”

This, among other considerations, led the United Nations General As-
sembly to affirm that member states, “in order to guarantee fully the right
to life, provided for in Article 3 of the Universal Declaration of Human
Rights,” should seek to progressively restrict “the number of offenses for
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which capital punishment may be imposed, with a view to the desirabil-
ity of abolishing this punishment in all countries.”

Many distinguished and well-known individuals have also taken a
public stand against the death penalty. For example, the French states-
man Marquis de Lafayette stated: “I shall ask for the abolition of the
death penalty until I have the infallibility of human judgment demon-
strated to me.”

Andrei Sakharov, the Soviet human rights crusader, wrote, “I regard the
death penalty as a savage and immoral institution which undermines the
moral and legal foundations of a society. . . . I reject the notion that
the death penalty has any essential deterrent effect on potential offend-
ers. I am convinced that the contrary is true—that savagery begets only
savagery.”

And in America, U.S. Supreme Court Justice Harry Blackmun stated,
“I feel morally and intellectually obligated simply to concede that the
death penalty experiment has failed.”

The deterrence hypothesis

Still, regardless of what the studies show and what knowledgeable people
say, many will continue to insist that a system of “kill and be killed” is a
deterrent.

What they are assuming is that a murderer thinks as rationally as they
do. Clearly, this is a mistaken assumption. As former U.S. Supreme Court
Justice Thurgood Marshall wrote, “The error in the hypothesis lies in the
assumption that because people fear death more than life imprisonment
after they are convicted, they necessarily must weigh potential penalties
prior to committing criminal acts. . . . It is extremely unlikely that much
thought is given to penalties before the act is committed.”

It is the premeditated crime that society deems the most reprehensi-
ble, yet this type of crime is the least likely to be deterred by the threat of
capital punishment. This is simply because in a premeditated crime the
person doesn’t expect to be caught.

I have been incarcerated for more than 10 years now and I have yet
to meet anyone who expected to be caught and punished for their crimes.
Rather, they expect to get away with it because of good planning. There
can be no deterrent value in a punishment that one does not ever expect
to receive.

A second type of murder is equally unlikely to be deterred by capital
punishment: the spontaneous, emotionally driven murder. Such a mur-
derer doesn’t think about the possibility of getting caught, or cooly con-
sider the foreseeable consequences of their actions. Emotions cloud the
thought process. The person is not acting on something, but reacting to
something. Emotions effectively diminish the capacity for reason. Fear of
death, in itself, will not prevent this type of crime.

To continue to argue that deterrence is a reason to continue doling
out the death penalty is to simply ignore the facts. But this will probably
continue because, as social psychiatrist Dane Archer, a world-renowned
authority on homicide, explains: “Revenge is a powerful undercurrent in
all societies, including our own. I believe that the deterrence hypothesis
is frequently nothing more than a veneer for revenge.”
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Let’s move on to the Court’s second justification for capital punishment—
retribution. As renowned author Thorsten Sellen once wrote: “The strug-
gle about this punishment has been one between ancient and deeply
rooted beliefs in retribution, atonement or vengeance on the one hand,
and, on the other, beliefs in the personal value and dignity of the com-
mon man. . . .

There can be no deterrent value in a punishment
that one does not ever expect to receive.

Retribution has at its core the logic of the crude proportionality of
“an eye for an eye.” Indeed, it is often stated that the death penalty is a
“just punishment in kind” for murder. But we have to be careful to make
the necessary distinction between society’s need for “justice” and the
crime victim’s desire for personal retribution.

As Justice Marshall often pointed out: “The purely retributive justifi-
cation for the death penalty—that the death penalty is appropriate, not
because of the beneficial effect on society, but because the taking of a
murderer’s [life] is itself morally good” is in itself morally repugnant.

We don't burn the arsonist’s home, rape the rapist, nor steal from the
thief. Obviously, the form of the punishment must adhere to and be lim-
ited by the standards of decency that govern society.

In the words of Lord Chancellor Gardiner, spoken during the 1965
death penalty abolition debates in the British Parliament: “When we
abolished the punishment for treason that you should be hanged and
then cut down while still alive, then disemboweled while still alive, and
then quartered, we did not abolish that punishment because we sympa-
thized with traitors, but because we took the view that this was a punish-
ment no longer consistent with our self-respect.”

It’s not sympathy towards the murderer that is felt; indeed, most of
us feel a great deal of anger and revulsion towards all murderers and their
actions. The objection is that it is a complete renunciation of all that is
embodied in our concept of humanity.

While the concept of retribution is a valid one, as the courts have found,
it is “clear that channeling retributive instincts requires the state to do more
than simply replicate the punishment that private vengeance would exact.
To do less is simply to socialize vigilantism.” While “punishment in kind”
may sound good to the average citizen, it is seldom true “justice.”

A major problem with retribution is that it is a difficult concept to
deal with in a solely factual context. The judicial system is supposedly fair
and just, evenhanded, appropriately administered, not arbitrary, capri-
cious or random. But retribution, by its very nature, is an emotional issue,
especially when dealing with some of the more serious or heinous crimes.

Capital cases in general tend to be sensationalized and emotionally
charged affairs, and quite often it becomes almost impossible for a jury to
dig through all those emotions to reach the underlying facts that they
need to make a fair and just decision of life or death.

The High Court has ruled that “it is of vital importance to the de-
fendant and to the community that any decision to impose the death
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penalty be—and appear to be—based on reason rather than caprice or
emotion.” Unfortunately the Court neglected to explain how this could
be accomplished.

So how do we make the distinction between retribution and mindless
emotionalism? In the context of capital punishment, one is supposed jus-
tice, yet the other is nothing more than the purposeless and needless im-
position of pain and suffering.

Perhaps former U.S. Supreme Court Justice William Brennan was cor-
rect when he observed that “given the emotions generated by capital tri-
als, it may be that juries, trial judges, and appellate courts considering
sentences of death are invariably affected by impermissible considera-
tions.”

Maybe it is time for us to admit that we are not always capable of
fairly making such a decision. And if we are, do we really wish to execute
our criminals merely to get “even” with them?

Our politicians often leap at the chance to sound tough on crime.
They are playing on the strong feelings of anxiety, frustration and anger
that most people feel toward the seemingly uncontrollable plague of
crime that our country is experiencing.

Such rhetoric detracts from the real work at hand of developing gen-
uine programs for crime prevention and control. As such, the death
penalty becomes the perfect political red herring—a program that sounds
tough and effective and helps to create a false sense of security.

In reality, it saps our already limited resources.

Alternatives to capital punishment

There are acceptable alternatives to capital punishment that are more in
line with the values of our supposedly enlightened and humanistic soci-
ety. The state is supposed to be the pillar of our ideals, and its institutions
should emulate the best values of our society.

Are not the greatest of these values our compassion, our concern for
human rights, and our capacity for mercy? By continuing to conduct ex-
ecutions under either the pretense of deterrence or retribution, aren’t we
undermining the very foundations of our greatness? As Zimbabwe poet
Chenjerai Hove wrote, “The death sentence is abominable, as abominable
as the crime itself. Our state must be based on love, not hatred and vic-
timization. Our penal code must be based on rehabilitation rather than
annihilation.”

No legal order can sustain itself unless it reflects an underlying moral
order of society.

There are suitable alternatives. Individuals who are a danger to soci-
ety must be removed from society. Society has the right to protect itself;
there is no question about that. If rehabilitation is not possible or is not
a consideration, then that removal must be made permanent. Society de-
mands protection and has a right to protect its citizens.

Those who favor the abolition of the death penalty do not advocate
releasing convicted murderers into society. The choice is not between the
death penalty and unconditional release, but between the death penalty
and a meaningful life sentence. Life without the possibility of parole, or
natural life sentences, meets the necessary requirements of society.
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By replacing capital punishment with a guarantee that the offender
will not be released back into society at some future date, you eliminate
the perceived need for the death penalty and greatly diminish society’s
desire for it. The public is not interested so much in the death penalty as
it is in a guarantee that individuals who commit murder will not be re-
leased back into society to commit new crimes.

A national poll taken in 1993 confirms this point. Seventy-seven per-
cent of those interviewed said that the death penalty is appropriate for
those convicted of killing in cold blood.

Only 41 percent favored it if the alternative was life without the pos-
sibility of parole with restitution being made to the victim’s family.

The public is not interested so much in the death
penalty as it is in a guarantee that individuals who
commit murder will not be released back into society
to commit new crimes.

As the Supreme Court once ruled: “The state thereby suffers nothing
and loses no power. The purpose of punishment is fulfilled; crime is re-
pressed by penalties of just, not tormenting, severity; its repetition is pre-
vented, and hope is given for the reformation of the criminal.”

Abolition is humane

Retribution, vengeance, blood atonement and the like are difficult feel-
ings to suppress. Perhaps I, and individuals like myself, “deserve” to die.
But in light of suitable alternatives, such as natural life sentences, is soci-
ety paying too high a price when it executes its own citizens?

Justice Marshall once wrote: “I cannot agree that the American peo-
ple have been so hardened, so embittered that they want to take the life
of one who performs even the basest criminal act knowing that the exe-
cution is nothing more than bloodlust.”

It is time for us to acknowledge the death penalty for what it really is
rather than for what we wish it to be. By rejecting the simple solutions
that compromise our values and undermine the fundamental principles
of our society, we maintain the greatness of our country.

By giving in to our basest emotions we lower ourselves to the level of
the very persons that we wish to execute, and in the process weaken the
moral fibers that bind and protect our society.

When we recognize the humanity of even the vilest criminals, when
we acknowledge them as fellow human beings rather than as objects to
be discarded, we pay ourselves the highest of tributes and celebrate our
own humanity.
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Criminals Are Deterred by
the Death Penalty

Joseph Sobran
Joseph Sobran is a conservative syndicated columnist.

A news item proves that the death penalty is a deterrent: A witness
to a murder decides not to testify and chooses instead to go to jail
for contempt of court because an earlier witness had been mur-
dered for testifying. This story confirms that people are deterred
from committing acts that could result in death. Criminals know
that the threat of death motivates people and enables them to
commit crimes. The fear of death is a fundamental human motive,
and criminals, in this respect, are no different from other people.

Is the death penalty a deterrent?

This old and hotly disputed question has now been answered: Yes.
The answer arrived on, of all things, the front page of the liberal Wash-
ington Post.

I didn't expect the liberal Post to confirm such a reactionary position.
And maybe it didn’t mean to. But the only conclusion you can draw from
the front-page story is that the death penalty works.

Ask the criminals

The headline is “D.C. Witness Imprisoned by Fear.” Subhead: “Man Goes
to Jail Rather than Risk Testifying at Murder Trial.” An earlier witness to a
murder had been slain hours after testifying, so a second witness to the
same murder, Arlin Budoo, decided he’d rather face the certainty of im-
prisonment for contempt of court than the strong possibility of death.

But of course! How simple! Why didn’t anyone think of this before?
All these years we've been trying to answer the deterrence question by
asking criminologists for their opinions. How awfully pedantic!

Why didn’t we just ask the criminals?

The criminal community is largely dedicated to the proposition that
if you plausibly threaten to kill people, they will do what you want them

Reprinted from Joseph Sobran, “Death Penalty Deters Criminals,” Conservative Chronicle, January 35,
1994. Copyright © 1993, Universal Press Syndicate. Reprinted by permission. All rights reserved.
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to do. The mere awareness of violent criminals is enough to deter most of
us from wandering in our big cities at night.

The criminal community is largely dedicated to the
proposition that if you plausibly threaten to kill peo-
ple, they will do what you want them to do.

The point is that criminals, their minds unclouded by the latest crim-
inological thinking, assume that people are deterred by a death penalty,
even if it be privately administered. “Privately” may be the operative
word. The private execution is uncomplicated by red tape, legal ritual, the
law’s delays, the pangs of despised love, etc. It is performed under some-
thing like laboratory conditions.

The fear of death

Thomas Hobbes built his whole political philosophy on the premise that
the fear of death is one of the most basic human motives. He didn’t think
this was an arcane theory; he thought it was so obvious that it was a
sound starting point for all further theorizing.

Our criminal class agrees with Hobbes; our ruling class doesn’t.
Which probably explains a lot about the state of American society today.
Even if the death penalty doesn’t deter any more effectively than a stiff
prison sentence, its active existence sends out the message that the com-
munity is resolved to defend itself. Today all the resolution is on the crim-
inal side.

You can still argue that the death penalty degrades the society that
uses it, the way torture does. Even if some criminals deserve the rack and
its use would deter others, we are not about to adopt it. And if that means
more Polly Klaas cases, too bad. [Twelve-year-old Polly Klaas was kid-
napped and murdered by Richard Allen Davis in 1993. Davis, who had
spent most of his life behind bars and had been paroled only three
months before the kidnapping, was sentenced to death in 1996.]

Everything deters somebody. Nothing deters everybody. Even the
likelihood of being caught and tortured to death would not eliminate
crime. On the other hand, even the remote chance of being arrested and
tried causes many people to observe the law. Adding a death penalty
wouldn’t significantly lower the crime rate among white liberals.

The death penalty shouldn’t be thought of as a “policy option.” If it’s
justified, we have a moral obligation to kill men like Polly Klaas’ killer. If
it’s not justified, then even its deterrent effect can't justify it.

But let’s not be silly. Death deters. Obviously.
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Increase Homicide Rates

Michael J. Godfrey and Vincent Schiraldi

Vincent Schiraldi is the founder and Executive Director of the Center on
Juvenile and Criminal Justice (CJCJ]) in San Francisco. Schiraldi has
served on government commissions dealing with prison overcrowding,
juvenile probation, and minorities and crime, and has published nu-
merous commentaries on juvenile and criminal justice issues. Michael ].
Godfrey is a research assistant at CJC].

The most frequently used argument to justify death sentences is
that executing a person convicted of a capital crime deters other
people from committing the same crime. Studies, though, have
failed to show that homicide rates fall immediately after execu-
tions; to the contrary, an increase in homicides is not uncommon
after a publicized execution. This phenomenon, known as a “bru-
talization effect,” was demonstrated in California, where the homi-
cide rate increased in the months immediately following execu-
tions in 1992 and 1993. Similarly, the murder rate in California
grew faster during execution years than in nonexecution years. Be-
cause capital punishment has not been proven to deter crime, and
may in fact “lead by example,” the death penalty has failed.

“It is the deed that teaches, not the name we give it. Murder and capital punish-
ment are not opposites that cancel one another, but similars that breed their kind.”

—George Bernard Shaw

“. .. we are the only Western democracy that still has capital punishment. In
my view it should be abolished. Let me add just this: It does not deter murders.
It serves no purpose.”

—Retired U.S. Supreme Court Justice Lewis R. Powell, Jr.

n more than three centuries since Daniel Frank became the first person
to be lawfully executed in the New World for the crime of theft, there
have been an estimated 18,000 to 20,000 persons put to death.' In Cali-
fornia, the numbers of those executed are staggering. Since 1893, there

Reprinted from Michael J. Godfrey and Vincent Schiraldi, “How Have Homicide Rates Been
Affected by California’s Death Penalty?” In Brief, a publication of the Center on Juvenile and
Criminal Justice, April 1995, by permission.
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have been a total of 504 executions in the state of California. In total ex-
ecutions since 1930, California is ranked fourth behind Georgia (383),
Texas (368) and New York (329) at 294.%

April 21, 1995, marked the three year anniversary of Robert Alton
Harris’ execution. This was the first execution in California since Aaron
Mitchell was put to death by lethal gas in 1967. At the age of 39, Harris
ushered back California’s era of capital punishment.

Since 1977, when capital punishment was reinstated, California has
sentenced 363 prisoners to die on death row, and in addition to Harris,
has executed one other, David Mason.* With the reinstitution of cap-
ital punishment in California, one of the arguments most frequently
used to justify the death penalty is deterrence: that it is necessary to
kill an offender to dissuade other people from committing the same
kind of crime.

The deterrence argument

The “common sense” logic of this argument rests on questionable as-
sumptions. If the death penalty did deter potential offenders more effec-
tively than other punishments, then jurisdictions with the death penalty
would have a lower rate of crime than those without. Similarly, a rise in
the rate of crimes punishable by death would be expected in jurisdictions
which abolish executions and a decline in crime rates would be expected
among those which introduce it. Finally, one would expect a drop in
homicide rates immediately following executions, particularly highly
publicized ones. Yet, study after study has failed to establish any such link
between the death penalty and homicide rates.

Conversely, an increase in homicides is not uncommon after a pub-
licized execution and is generally referred to by scholars as a “brutaliza-
tion effect.”* Some research has suggested that executions may tem-
porarily result in more homicides. William J. Bowers and Glenn L. Pierce
analyzed monthly homicide rates from 1907 to 1963 in New York State
(which carried out more executions than any other state during this
period). They found that there had been, on average, two additional
homicides in the month after an execution. They suggested that this mo-
mentary rise in homicides might be due to a “brutalizing” effect of exe-
cutions, similar to the effect of other violent events such as publicized
suicides, mass murders and assassinations. Similar findings have been
made by other studies.’

One of the landmark studies with respect to deterrence and the
death penalty was conducted by Thorsten Sellin in 1959.° A nationally
renowned sociologist at the University of Pennsylvania, Sellin discov-
ered through a comparison of abolitionist and retentionist states, that
homicide rates in abolitionist states were not significantly different than
the rates in retentionist states.” From this evidence he drew the “in-
evitable conclusion . . . that executions have no discernible effect on
homicide death rates.” These conclusions were a basic theme in the ar-
gument presented to the United States Supreme Court in 1971 to support
a finding by the Court that the death penalty was a “cruel and unusual
punishment.”®

e



Does Capital Punishment FRONT 2/11/04 1%3 PM Page 49

The Death Penalty May Increase Homicide Rates 49

In a comparison of retentionist and abolitionist countries, homicide
rates have been found to be greater in countries that use the death
penalty than those which do not. In an analysis of selected countries,
the five abolitionist countries with the highest homicide rate averaged
a rate of 11.6 per 100,000 persons. The five retentionist countries with
the highest homicide rate averaged a rate of 41.6 per 100,000 persons.’
In other words, countries that have capital punishment appear to have
higher murder rates than those countries that do not have capital pun-
ishment.

The United Kingdom Royal Commission on Capital Punishment
(1949-1953) examined the available statistics on jurisdictions which had
abolished or ceased using the death penalty for murder. From its survey
of seven European countries, New Zealand, and individual states within
Australia and the United States, the Commission concluded that “there is
no clear evidence in any of the figures we have examined that the aboli-
tion of capital punishment has led to an increase in the homicide rate, or
that its reintroduction has led to a fall.”

Executions and California’s homicide rate

In this study, homicide rates were analyzed in 1992 and 1993 on a
month-by-month basis." Rates for the four month period preceding and
following the executions of both Robert Alton Harris and David Mason
were examined to discern evidence of a deterrent effect.

Additionally, the annual increase in the murder rates was compared
during a period of fifteen years in which California carried out the death
penalty, and the twenty-four years in which it did not.

In the four months of 1992 preceding Harris’ highly publicized exe-
cution, the average number of monthly homicides was 306. In the four
months following the execution, the average number of homicides per
month was 333. This suggests the presence of a “brutalization effect”
noted in previous studies.

In 1993, the year of David Mason’s execution, homicides jumped
from 12.5 per 100,000 persons in 1992 to 12.9 per 100,000 in 1993. In the
four month period preceding Mason’s death, there was an average of 362
homicides per month, compared to an average of 348 in the four months
following his death (see Figure I).

A similar pattern is revealed when comparing the murder rates in Cal-
ifornia during its abolitionist and retentionist years. In a simple compari-
son during the retentionist period from 1952 to 1967, when executions oc-
curred on average about every two months, homicide rates increased from
2.4 per 100,000 in 1952 to 6.0 per 100,000 in 1967."> Within this fifteen-
year period, the homicide rate increased by 150%—an annual increase of
10%. Conversely, between the abolitionist period of 1967 and 1991, when
no executions took place, the homicide rate increased from 6.0 per
100,000 to 12.6 per 100,000. Over this twenty-four year span, the homi-
cide rate increased by 110% or 4.8% annually. In other words, the average
annual increase in homicides was twice as high during years in which the
death penalty was being carried out than in years during which no one
was executed (see Figure II)."
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Figure I

Average Number of Homicides Four Months
Before and After Harris’ and Mason’s Executions
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Numerous previous studies indicate that there is no clear evidence
that the death penalty deters. This study has shown that homicide rates
are at best unaffected by capital punishment in California. An increase in
homicides during times of both abolition and retention was found, with
the retentionist increase more than double the abolitionist increase. This
is consistent with the general increase in homicide rates that occurred af-
ter Harris’ execution. In fact, immediately following Harris’ execution, a
“brutalizing effect” was evidenced which may be in response to the vio-
lent nature of executions and the extraordinary publicity which Harris’
execution received.

In sum, the evidence suggests that there is no reduction in homicides
due to the death penalty, and that the death penalty may, in fact, “lead
by example.” For proponents of the issue, this is unfortunate news. The
deterrence argument is, for many, the primary argument for the use of the
death penalty. In review of this study, it is apparent that no such deter-
rent effect exists.
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Annual Percentage Increases in Homicide Rates in

Figure II

California During Execution and Non-Execution Years
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Notes:

1. Bedau, H.A., editor, The Death Penalty in America, Oxford University Press,
New York, 1982, p. 3.

2. Bureau of Justice Statistics Bulletin, Capital Punishment in America, 1993,
p- 11.

3. Ibid, p. 1.

4. This “brutalization effect” is argued to be the consequence of the “beastly

example” that an execution presents (Beccaria, Cesare [1963], On Crimes
and Punishments, translated by H. Paolucci [1764]. Indianapolis: Bobbs-
Merrill). Ostensibly, executions devalue human life and “demonstrate that
it is correct and appropriate to kill those who have gravely offended us,”
(Bowers, William J. and Glenn Pierce [1980], “Deterrence or Brutalization:
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At Issue

What Is the Effect of Executions?” Crime and Delinquency 26: 453-484).
The lesson taught by execution may be the legitimacy of lethal vengeance
not deterrence.

A monthly time-series analysis of executions and first-degree murders in
Chicago, Illinois, from 1915 to 1921, produced findings consistent with
those of Bowers and Pierce: William C. Bailey, “Disaggregation in Deter-
rence and Death Penalty Research: The Case of Murder in Chicago,” Jour-
nal of Criminal Law and Criminology, vol. 74, no. 3, 1983, pp. 827-859.

Sellin, T., “The Death Penalty: A Report for the Model Penal Code Project
of the American Law Institute,” Capital Punishment, 25 Fed. Probation 3;
September 1961.

“Retentionist” generally refers to states and territories which retain and
use the death penalty for ordinary crimes. “Abolitionist” refers to states
and territories whose laws do not provide for the death penalty for any
crime.

Baldus, D.C. & Cole, W.L., “A Comparison of the Work of Thorsten Sellin
and Isaac Ehrlich on the Deterrent Effect of Capital Punishment,” Yale
Law Journal, vol. 85: 170, 1985.

Amnesty International, “When the State Kills,” The Death Penalty: A Hu-
man Rights Issue, Amnesty International Publications, 1989; homicide
data was taken from the International Criminal Police Organization (In-
terpol), International Crime Statistics, 1989-90. To uphold consistency,
the U.S. crime rates were also taken from Interpol. GENERAL POPULA-
TION DATA: most figures are from the 1994 World Almanac, which lists
population data from 1992; some general population figures came from
Interpol.

United Kingdom Royal Commission on Capital Punishment 1949-1953.
A report presented to Parliament by command of Her Majesty. Her
Majesty’s Stationary Office. London, 1953, pp. 23, 358-359.

All of the crime figures in this section are from: California Department of
Justice, Law Enforcement Information Center, Willful Homicide Crimes,
1990-1993. This is a monthly account of the total number of reported
homicides during these years. Homicide rate information is obtained
from the annual report entitled Department of Justice, Division of Law
Enforcement Information Center, Crime and Delinquency in California,
1993, p. 108.

Bowers, W]., Pierce, G.L., McDevitt, J.F., Legal Homicide: Death as Punish-
ment in America, Northeastern University Press, 1984.

Department of Justice, Division of Law Enforcement Information Center,
Crime and Delinquency in California, 1993, p. 108.



Does Capital Punishment FRONT 2/11/04 1%3 PM Page 53

The Death Penalty May
Save Innocent Lives

Ernest van den Haag

Ernest van den Haag is the retired John M. Olin Professor of Jurispru-
dence and Public Policy at Fordham University in New York City.

A study of the effects of executions on the murder rate has con-
cluded that every execution of a murderer deters, on average,
eighteen murders that would have occurred without it. The same
study has also concluded that a small (1 percent) increase in mur-
der convictions would deter 105 murders. Researchers have not
yet proven conclusively that capital punishment either is or is not
a more effective deterrent than life imprisonment. But even if an
execution has only a small chance of deterring future murders, the
murderer should be executed because he has, through his crime,
forfeited his life. Capital punishment satisfies justice, and the fact
that it may also save lives is enough to favor the execution of con-
victed murderers.

rofessor Stephen K. Layson, an economist at the University of North

Carolina at Greensboro, has published in the Southern Economic Journal
(July 1985) a statistical study of the effects of executions on the murder
rate. He concluded that every execution of a murderer deters, on the av-
erage, 18 murders that would have occurred without it.

Layson also inquired into the effects of the arrest and conviction of
murderers on the murder rate. His correlations indicate that a 1 per cent
increase in the clearance (arrest) rate for murder would lead to 250 fewer
murders per year. Currently the clearance rate is 75 per cent. Further, a 1
per cent increase in murder convictions would deter about 105 murders.
Currently 38 per cent of all murders result in a conviction; 0.1 per cent of
murders result in an execution.

Correlating murder and punishment rates

Attempts to correlate murder to punishment rates have been made for a
long time. Most had flagrant defects. Some correlated murder rates to the

Reprinted, by permission, from Ernest van den Haag, “Death and Deterrence,” National Review,
March 14, 1986; © 1986 by National Review, Inc., 215 Lexington Ave., New York, NY 10016.
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presence or absence of capital-punishment statutes—not to executions,
which alone matter. Others failed properly to isolate murder rates from
variables other than punishment, even when these variables were known
to influence murder rates. For instance, changes in the proportion of
young males in the population do influence murder rates regardless of ex-
ecutions, since most murders are committed by young males. The first
major statistical analysis that properly handled all variables was pub-
lished by Isaac Ehrlich in the American Economic Review (June 1975).
Ehrlich found that from 1933 to 1969 “an additional execution per year
... may have resulted on the average in seven or eight fewer murders.”

Ehrlich’s study went against the cherished beliefs of most social sci-
entists (after all, it confirmed what common sense tells us). A whole cot-
tage industry arose to refute him. In turn he refuted the refuters. The ver-
dict is inconclusive. As is often the case in statistical matters, if a different
period is analyzed, or some technical assumptions are changed, a differ-
ent result is produced. Thus the testimony of Professor Thorsten Sellin,
given in 1953—Ilong before Ehrlich wrote—to the Royal Commission on
Capital Punishment in Great Britain, still stands. Asked whether he could
“conclude . . . that capital punishment has no deterrent effect,” Sellin, an
ardent but honest opponent of capital punishment, replied, “No, there is
no such conclusion.” Despite considerable advances in methods of analy-
sis I think that, as yet, it has not been proved conclusively that capital
punishment deters more than life imprisonment, or that it does not.
However, the preponderance of evidence now does tend to show that cap-
ital punishment deters more than alternative punishments. Professor
Layson’s paper will add to that preponderance. But many attempts will be
made to refute it, and, in all likelihood, the verdict will still be that the
statistics are not conclusive.

What are we to deduce? Obviously people fear death more than life
imprisonment. Only death is final. Where there is life there is hope. Ac-
tual murderers feel that way: 99.9 per cent prefer life imprisonment to
death. So will prospective murderers. What is feared most deters most.
Possibly, statistics do not show this clearly, because there are so few exe-
cutions compared to the number of murders. It is even possible that the
uncertain prospect of execution deters so few not already deterred by the
prospect of life imprisonment that there is no statistical trace. Yet, if by
executing convicted murderers there is any chance, even a mere possibil-
ity, of deterring future murderers, I think we should execute them. The
life even of a few victims who may be spared seems infinitely precious to
me. The life of the convicted murderer has but negative value. His crime
has forfeited it.

Beyond deterrence

Opponents of capital punishment usually admit that their opposition has
little to do with statistical data. When asked whether they would favor
the death penalty if it were shown conclusively that each execution de-
ters, say, one hundred murders, such opponents as Ramsey Clark (former
U.S. attorney general) or Henry Schwarzschild (ACLU) resoundingly say
no. But neither likes the inference that must be drawn: that he is more in-
terested in keeping murderers alive than in sparing their victims, that he
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values the life of a convicted murderer more than the life of innocent vic-
tims. Those who do not share this bizarre valuation will favor capital pun-
ishment.

For beyond deterrence, or possible deterrence, there is justice. The
thought that the man who cruelly and deliberately slaughtered your
child for fun or profit is entitled peacefully to live out his days at tax-
payers’ expense, playing tennis or baseball or enjoying the prison library,
is hard to stomach. Wherefore about 75 per cent of Americans favor the
death penalty, for the sake of justice, and to save innocent lives. I think
they are right.

If by executing convicted murderers there is any
chance, even a mere possibility, of deterring future
murderers, I think we should execute them.

On occasion I have been presented with a hypothetical. Suppose, I
have been asked, that each execution were shown to raise rather than re-
duce the murder rate. Of course this is quite unlikely (wherefore there is
no serious evidence): The more severe and certain the punishment, the
less often the crime occurs, all other things being equal. The higher the
price of anything, the less is bought. But, if one accepts, arguendo, the hy-
pothetical, the answer depends on whether one prefers justice—which
demands the execution of the murderer—or saving the lives that, by this
hypothesis, could be saved by not executing him. I love justice, but I love
innocent lives more. I would prefer to save them.

Fortunately we do not face this dilemma. On the contrary. Capital
punishment not only satisfies justice but is also more likely to save inno-
cent lives than life imprisonment.
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Michael L. Radelet and Ronald L. Akers

Michael L. Radelet is the chair of the department of sociology at the Uni-
versity of Florida. Ronald L. Akers is a professor of sociology at the
University of Florida and the director of the school’s Center for Studies
in Criminology and Law.

Capital punishment has strong political and public support pri-
marily because it is seen as a general deterrent. To find out what
“experts” think of the deterrent value of the death penalty, a small
and elite group of criminologists were polled on their views. Most
experts, based on their knowledge of existing research, believe the
death penalty has little or no impact on murder rates and is po-
litically motivated. Many also believe the presence of a death
penalty tends to increase a state’s murder rate rather than decrease
it. The authors hope that the informed views of criminologists
will encourage politicians to rethink their advocacy of the death
penalty.

he American public has long been favorably disposed toward capital

punishment for convicted murderers, and that support continues to
grow. In a 1981 Gallup Poll, two-thirds of Americans voiced general ap-
proval for the death penalty. That support rose to 72% in 1985, to 76% in
1991, and to 80% in 1994.' Although these polls need to be interpreted
with extreme caution, it is clear that there are few issues on which more
Americans agree: in at least some circumstances, death is seen as a justifi-
able punishment.

Part of the support for capital punishment comes from the belief that
the death penalty is legitimate under a theory of “just desserts.”? This jus-
tification suggests that murderers should be executed for retributive reasons:
murderers should suffer, and the retributive effects of life imprisonment
are insufficient for taking a life. While such views are worthy of debate,

Reprinted by special permission of Northwestern University School of Law from Michael L.
Radelet and Ronald L. Akers, “Deterrence and the Death Penalty: The Views of the Experts,”
Journal of Criminal Law and Criminology, vol. 87, issue 1, pp. 1-16 (1996).
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no empirical research can tell us if the argument is “correct” or “incor-
rect.” Empirical studies can neither answer the question of what specific
criminals (or non-criminals) “deserve,” nor settle debates over other
moral issues surrounding capital punishment.

Capital punishment as a deterrent

On the other hand, much of the support for capital punishment rests on
its presumed value as a general deterrent: we need the death penalty to
encourage potential murderers to avoid engaging in criminal homicide.?
Politicians are often quick to use some version of the deterrence rationale
in their cries for more and quicker executions when they see such appeals
as a promising way to attract votes.*

Whether or not the threat or use of the death penalty is, has been, or
could be a deterrent to homicide is an empirical question that should
not—and cannot—be answered on the basis of moral or political stands.
It is an empirical question that scores of researchers, dating back to a
young Edwin Sutherland, writing in the pages of the Journal of Criminal
Law & Criminology,” have examined.

Has this long history and sizeable body of research led to any general
conclusions? Can any factual statement be made about the death
penalty’s deterrent effects, or are the scholarly studies such that no con-
clusions can be reached? At least two valid methods can be used to an-
swer these questions. One is to examine individual scholarly opinions, as
is done in most published research reports. Here researchers review the
empirical research on deterrence and reach conclusions based on it and
their own research. A second approach is to gauge the informed opinions
of scholars or experts. Indeed, much research-based public policy rests on
known or presumed consensus of “expert” opinions. It is the aim of this
viewpoint to address the question of the death penalty’s ability to deter
homicides using this second approach: by gauging the judgments of a set
of America’s top criminologists.

Literature review

Measuring sentiment on the death penalty is not as easy a task as it might
at first appear. When opinion polls ask respondents whether they support
the death penalty, often no alternative punishments are given, and re-
spondents are left to themselves to ponder what might happen if a par-
ticular inmate were not executed. Often respondents erroneously believe
that absent execution, offenders will be released to the community after
serving a short prison sentence.® Even the most ardent death penalty abo-
litionists might support capital punishment if the alternative was to have
dangerous murderers quickly released from prison. When respondents are
asked how they feel about the death penalty given an alternative of life
without parole, support decreases significantly.” In 1991, Gallup found
that 76% of Americans supported the death penalty, but that support
would drop to 53% if life imprisonment without parole were available as
an alternative.®

While most deterrence research has found that the death penalty has
virtually the same effect as long-term imprisonment on homicide rates,’ in
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the mid-1970’s economist Isaac Ehrlich reported that he had uncovered a
significant deterrent effect.”” He estimated that each execution between
1933 and 1969 had prevented eight homicides." This research gained wide-
spread attention, in part because Solicitor General Robert Bork used it to de-
fend the death penalty in the 1970s when the Supreme Court was consid-
ering whether to make permanent its 1972 ban of the death penalty.”
Although scholars, including a panel appointed by the National Academy
of Sciences," strongly criticized Ehrlich’s work for methodological and con-
ceptual shortcomings," some continue to cite it as proof that the death
penalty does have a deterrent effect.”” A student of Ehrlich’s, Stephen
Layson, later reported his estimate that each execution deterred approxi-
mately 18 homicides.” This research, too, was loudly criticized,” but
nonetheless it continues to be embraced by proponents of the death
penalty.’®

The assumption of a deterrent effect is a major
factor in public and political endorsement of the
death penalty.

It could very well be that the mere existence of a critique is more im-
portant than the quality of that critique. One researcher finds one thing,
and another claims to refute it. What is left is a net gain of zero: politi-
cians who never read or understand the original studies can select either
position and cite only those studies that support their position.

Some research has asked the general public whether the death
penalty acts as a deterrent to murder. Such a question is regularly asked
to national samples in Gallup Polls.” In the mid-1980’s, just over 60% of
the respondents in Gallup Polls said they believed the death penalty was
a deterrent. Furthermore, these polls showed that the deterrence rationale
is an important death penalty justification. In the 1986 Gallup Poll, re-
spondents were asked if they would support the death penalty “if new ev-
idence proved that the death penalty does not act as a deterrent to mur-
der.” Given this assumption of no deterrent effect, support for capital
punishment dropped from 70% to 51%.%

Similarly, in the 1991 poll, where 76% of the respondents initially in-
dicated support for the death penalty, Gallup asked those who favored
the death penalty: “Suppose new evidence showed that the death penalty
does not act as a deterrent to murder, that it does not lower the murder
rate. Would you favor or oppose the death penalty?” As in the earlier poll,
the respondents were less likely (76% vs. 52%) to support capital punish-
ment if it were shown that it is not a deterrent to homicide.” These find-
ings indicate that the assumption of a deterrent effect is a major factor in
public and political endorsement of the death penalty. If that assumption
is undermined, even those who initially favor the death penalty tend to
move away from it.

In another study that sheds light on the public’s view of the death
penalty’s deterrent abilities, Ellsworth and Ross mailed questionnaires to
500 northern California respondents.”? Among their findings was that 82%
of the death penalty proponents, but only 3.1% of the opponents, agreed

e



Does Capital Punishment FRONT 2/11/04 1%3 PM Page 59

Most Experts Believe the Death Penalty Does Not Deter Crime 59

with the statement, “We need capital punishment to show criminals that
we really mean business about wiping out crime in this country.”* The
Gallup and Ellsworth/Ross surveys show that the assumption of deter-
rence is one of the most important foundations for death penalty support
in America. Questions from both the Gallup and the Ellsworth/Ross sur-
veys were used in our own research, so precise comparisons will be made
when our results are discussed below.

One recent survey has been conducted that examines how leading
police officials, who arguably hold more expertise on criminal behavior
than the general public, view the deterrence rationale for capital punish-
ment. The survey was conducted in 1995 by the Washington, D.C., based
polling firm, Peter D. Hart Research Associates.” Telephone surveys were
conducted with 386 randomly selected police chiefs and county sherifts
from throughout the U.S. Little support for the deterrence argument was
found. Among six choices presented as “primary” ways to reduce violent
crime, only 1% of the law enforcement respondents chose the death
penalty. This choice ranked last among the options. When asked to con-
sider the statement “The death penalty significantly reduces the number
of homicides,” 67% of the chiefs felt the statement was inaccurate, while
only 26% said it was accurate. Reacting to the poll, former New York Po-
lice Chief Patrick V. Murphy wrote, “Like the emperor’s new clothes, the
flimsy notion that the death penalty is an effective law enforcement tool
is being exposed as mere political puffery.”* For comparative purposes,
some of the questions we posed to our sample (reported below) were
taken from this survey.

Methodology

In order to assess what the experts think about the deterrent effect of the
death penalty, we must first define the term “expert.” According to one
definition, the law enforcement executives surveyed by Hart are experts.
Another definition would include scholars who have conducted high-
quality scholarly research on the death penalty and deterrence, such as
the panel appointed two decades ago by the National Academy of Sci-
ences.” A thorough literature review would document the views of these
researchers, but such a survey would simply reflect disagreements that are
evident in the scholarly literature, not evaluate or judge them.

But what about other leading criminologists who are not specialists in
capital punishment research but who have gained more general visibility
and leadership in the field? It is this group of “experts,” as defined by vis-
ibility and recognition as leaders among professional criminologists, that
we surveyed for this project. We operationally define “expert” as one who
has been recognized by peers by being elected to the highest office in
scholarly organizations. We contacted all present and former presidents of
the country’s top academic criminological societies. This small and elite
group includes many of the country’s most respected and distinguished
criminologists. As such, although few of these scholars have done re-
search on capital punishment or deterrence, they are generally well versed
in central criminological issues, such as crime causation, crime preven-
tion, and criminal justice policy issues. The presidents of three associa-
tions were surveyed: the American Society of Criminology, Academy of
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Criminal Justice Sciences, and the Law and Society Association.

The American Society of Criminology (ASC), founded in 1941, is the
country’s largest association of professional and academic criminologists,
with a 1996 membership of 2,700.” The Academy of Criminal Justice Sci-
ences (ACJS), founded in 1963, today includes 3,350 members.* Its mem-
bership overlaps to a considerable extent with the ASC, but its leadership
(taken primarily from undergraduate teaching programs) does not. Only
one person in the history of the two societies has served as president of
both.” The Law and Society Association (LSA), founded in 1964, includes
more law professors and legal scholars among its 1,400 members than ei-
ther the ASC or ACJS.* Again there is overlapping membership with ASC
and ACJS, but no one has served as president of LSA and either of the
other two. These three associations are all interdisciplinary and publish
what are among the most respected scholarly journals in criminology and
criminal justice: Criminology (ASC), Justice Quarterly (ACJS), and Law and
Society Review (LSA).

We began by obtaining names and addresses of current and all living
former presidents of each of the three organizations. A total of seventy
one individuals were identified: twenty nine from the Academy of Crim-
inal Justice Sciences, twenty seven from the American Society of Crimi-
nology,* and fifteen from the Law and Society Association. As noted, one
person had served as president of two of the associations, reducing our
sample to seventy. Drafts of the questionnaire were critiqued by three
scholars who have conducted deterrence research. Numbered question-
naires were mailed to our respondents, and follow-ups were sent to non-
respondents. In the end, a total of sixty seven responded (95.7%): twenty
seven from ACJS, twenty six from the ASC, and fifteen from LSA.

The presidents were clearly asked in both the cover letter and on the
questionnaire itself to answer the questions on the basis of their knowledge
of the literature and research in criminology. We quite purposely did not ask
for their personal opinions on the death penalty—information on this
might be interesting, but it is irrelevant to the goal of the present study.
Eleven questions, all relating to deterrence issues, were included on the
questionnaire; the responses to all eleven are reported below.

General questions on deterrence

The first question explored concerns how the presidents generally view
the deterrence question. Table 1 begins by replicating the question asked
in the Gallup Polls, “Do you feel that the death penalty acts as a deterrent
to the commitment of murder—that it lowers the murder rate, or what?”
It can be seen that the criminologists are more than twice as likely as the
general population to believe that the death penalty does not lower the
murder rate—41% of the population held this belief in 1991, the last year
that Gallup published responses to this question, compared to 83.6% of
our experts. Among the sixty four presidents who voiced opinions on this
question, fifty six (87.5%) believe the death penalty does not have deter-
rent effects.

Table 1 also compares responses to deterrence questions between our
respondents and the members of the general public in northern California
surveyed by Ellsworth and Ross. Here 86.5% of the criminologists and 46%
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of the general public say they are “sure” or “think” that “abolishing the
death penalty (in a particular state) would not have any significant effects
on the murder rate (in that state).” As would be expected, substantially
more members of the general public than the criminologists (32.6% vs.
10.4%) say they have no idea whether this statement is true or false.

Similarly, as shown in the third part of Table 1, the criminologists are
much less likely than members of the general public to agree that “Over
the years, states which have had the death penalty have had lower mur-
der rates than neighboring states which did not have a death penalty.”
Nearly 80% of the criminologists said that they were sure or they thought
this was not true, compared to 37% of the general public. Interestingly,
more criminologists stated that they had no idea whether this statement
was true or false than did members of the general public (14.9% vs. 6.0%).

The results of Table 1 clearly show that approximately 80% of the ex-
perts in criminology believe, on the basis of the literature and research in
criminology, that the death penalty does not have significant deterrent
effects. In addition, no matter how measured, it is clear that the crimi-
nologists are much more likely than the general public to dismiss the de-
terrence argument.

Table 2 compares the beliefs of our experts to those of top criminal
justice administrators, specifically to the beliefs of the police chiefs sur-
veyed by Peter D. Hart Research Associates in 1995 (discussed above).*
Overall there is widespread agreement between the criminologists and
the police chiefs on the deterrent value of the death penalty (or lack
thereof), with the criminologists even less likely than the chiefs to see any
deterrent value. As seen in Table 2, all of the criminologists, and 85% of
the police chiefs, believe it is totally or largely accurate that “politicians
support the death penalty as a symbolic way to show they are tough on
crime.” Almost 87% of the criminologists and 57% of the chiefs find it to-
tally or largely accurate to say that “debates about the death penalty dis-
tract Congress and state legislatures from focusing on real solutions to
crime problems.” None of the criminologists, and only about a quarter of
the chiefs, believe there is any accuracy in the statement, “the death
penalty significantly reduces the number of homicides.” These state-
ments indicate that both academic criminologists and police chiefs view
the death penalty as more effective in political rhetoric than as a criminal
justice tool.

Table 3 asks general questions about deterrence in two different ways.
We developed the wording for these questions ourselves, so no compar-
isons with other opinion polls are possible. However, we believe these
questions word the issue more precisely than the questions taken from
other surveys. Given the widespread availability of “life without parole”
as an alternative to the death penalty,® the first question displayed in
Table 3 is perhaps the clearest statement of the deterrence issue as actu-
ally faced by researchers and policy makers today. It focuses on the unique
deterrent effect of the death penalty above and beyond available alterna-
tives of long imprisonment. Only three of our respondents (4.5%) agreed,
and none strongly agreed, with the statement, “overall, over the last
twenty years, the threat or use of the death penalty in the United States
has been a stronger deterrent to homicide than the threat or use of long
(or life) prison sentences.” Those disagreeing or strongly disagreeing
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included 92.6% of the respondents, and 96% of those with an opinion.
Responses to the next question indicate that only three respondents felt
that the empirical support for the deterrent effects of the death penalty
had moderate support; none believed it had strong support. Instead, 94%
of the criminologists felt the argument had weak or no support.

The question of reform

Proponents of the death penalty might concur with the critics of the de-
terrence argument, but say that the lack of a clear deterrent effect is a re-
sult of the fact that only a small proportion of those on death row are ex-
ecuted each year, or that the wait on death row between condemnation
and execution is too long. Increasing the frequency and celerity of the
death penalty could produce a deterrent effect. The experts responding to
our survey, however, disagree with such a position. Almost 80% disagree
or strongly disagree with the statement, “if the frequency of executions
were to increase significantly, more homicides would be deterred than if
the current frequency of executions remained relatively stable.” As seen
in the second portion of Table 4, nearly three quarters (73.2%) of the ex-
perts disagreed or strongly disagreed with the position that decreasing the
time on death row would deter more homicides. Much of the research
that informs these experts’ opinions was done with data from the 1930’s,
1940’s, and 1950’s, when the frequency of executions was higher and the
average time spent on death row was shorter than it is today. Hence, crim-
inologists do have some research at their disposal that would enable ac-
curate predictions of what would happen if these proposed death penalty
reforms were actually enacted.

Support for the brutalization hypothesis

In a final question, the experts were asked how they felt about the so-
called “brutalization hypothesis.” This argument, supported by some re-
search,™ suggests that the death penalty tends to devalue human life and
sends a message that tells citizens that killing people under some circum-
stances is appropriate. However, as shown in Table 5, this hypothesis does
not have widespread support among the experts. Two-thirds (67.1%) of
the respondents either disagree or strongly disagree with the statement,
“overall, the presence of the death penalty tends to increase a state’s mur-
der rate rather than to decrease it.”

The responses to this item help us address some possible reservations
about our overall findings: Is there anti-capital punishment bias among
the respondents? Were the responses made based on an understanding of
the research or are our respondents merely liberal academics who object
to the death penalty on moral grounds and would report opinions that
might undermine it, even if the empirical evidence showed otherwise?
The responses to the question on brutalization suggest that the answers to
these questions are negative. If the respondents simply responded to any
question in a way that buttresses the abolitionist position, there should be
strong agreement with the notion that the death penalty actually in-
creases the homicide rate, since this is an anti-capital punishment argu-
ment. It appears, instead, that the respondents were responding on the
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grounds we asked—their appraisal of existing research. The brutalization
hypothesis, in fact has not been tested very well and the research sup-
porting it remains more suggestive than definitive. As on the other ques-
tions, the respondents appear to have reacted to the state of knowledge on
this question (as they were instructed), not to personal preferences.

Scholarship and public policy

The results of this project show that there is a wide consensus among
America’s top criminologists that scholarly research has demonstrated
that the death penalty does, and can do, little to reduce rates of criminal
violence. Hence, these leading criminologists do not concur with one of
the most important public justifications for the death penalty in modern
society.

Do politicians and policy makers pay any attention to expert opin-
ions among members or leaders of scholarly societies? There is some evi-
dence in the recent ASC task force panel reports to the Attorney General
that they may on some issues.* But that task force, while studying a
dozen crime control policy options, did not examine the issue of capital
punishment. The advice we would offer, reflecting the opinions of the
presidents of the major criminological organizations, is to shift public de-
bates about how to reduce criminal violence in America away from the
death penalty.

Capital punishment will continue to generate much public debate in
the early decades of the twenty-first century and various bodies of opin-
ion will be consulted. One important body of opinion has been revealed
by this study. The results show that the question of whether or not the
death penalty can reduce criminal violence is—at least for the presidents
of the major scholarly societies in criminology—a settled issue. Hopefully
this study will provide policy makers with information that might help
move political debate beyond “gut” feelings and simplistic demands for
the death penalty as a way of “getting tough” on crime. Careful consid-
eration of alternatives can build a public consensus around more effective
policies that really hold promise in reducing America’s high rates of crim-
inal violence.
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Table 1.

Comparison of Responses of Criminologists and General Public
to Identical Questions on Deterrence

A. Do you feel that the death penalty acts as a deterrent to the commitment
of murder—that it lowers the murder rate, or what?

Criminology Presidents  Gallup 1985%* Gallup 1991%

(%) (%) (%)
Yes: 11.9 62 51
No: 83.6 31 41
No Opinion: 4.5 7 8
N* 67 1,523 990

B. Abolishing the death penalty (in a particular state) would not have any
significant effects on the murder rate (in that state).

Criminology Presidents Ellsworth and Ross, 1983%*

(%) (%)
I'm sure it is true 32.8 10.2
I think it’s true 53.7 35.8
I have no idea
whether it is
true or false 10.4 32.6
I think it’s false 3.0 18.0
I'm sure it’s false 0 3.4
N 67 500

C. Over the years, states which have had the death penalty have had lower
murder rates than neighboring states which did not have a death penalty.

Criminology Presidents Ellsworth and Ross*

(%) (%)
I'm sure it is true 0 4.6
I think it’s true 6.0 22.4
I have no idea 14.9 6.0
I think it’s false 40.3 32.0
I'm sure it’s false 38.8 5.0
N 67 500

*N = Number of Respondents
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Table 2.

Comparison of Responses of Criminologists (N=67) and Police
Chiefs* to Same Questions (N=386) (in percents)

A. Politicians support the death penalty as a symbolic way to show they
are tough on crime.

Presidents Police Chiefs
Totally accurate 38.8 33
Largely accurate 61.2 52
Largely inaccurate 0 10
Totally inaccurate 0 6
Not sure 0 2

B. Debates about the death penalty distract Congress and state legislatures
from focusing on real solutions to crime problems.

Presidents Police Chiefs
Totally accurate 49.3 11
Largely accurate 37.3 46
Largely inaccurate 11.9 30
Totally inaccurate 0 11
Not sure 1.5 2

C. The death penalty significantly reduces the number of homicides.

Presidents Police Chiefs
Totally accurate 0 4
Largely accurate 0 22
Largely inaccurate 41.8 45
Totally inaccurate 52.2 22
Not sure 6.0 7
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Table 3.

Responses of Criminologists to General Questions on Deterrence
(N=67) (in percents)

A. Overall, over the last twenty years, the threat or use of the death penalty
in the United States has been a stronger deterrent to homicide than the
threat or use of long (or life) prison sentences.

SEronNgly agree .......cooviiiiiiiiiiiiiiiiiiii
Agree
DiISAZIee.....uvviiiiiiiiiiiiiii
Strongly disagree ...........cccevviiviiiiiiiiii
MISSITIZ ..ottt 3.0

B. Overall, how would you evaluate the empirical support for the deterrent
effects of the death penalty?

SETONG SUPPOTE ..ttt 0
MoOderate SUPPOIt ...covureerruiiereieeieiieeeiteeeieteeireeeireeeeareeeenreeeereeenane 4.5
Weak support

No support
MISSING.ooiiiiiiiiiiiiiiii e 1.5

Table 4.

Responses of Criminologists to Belief that Reforms Could Produce a
Deterrent Effect (N=67) (in percents)

A. If the frequency of executions were to increase significantly, more homi-
cides would be deterred than if the current frequency of executions re-
mained relatively stable.

Strongly agree ........ccoovvviiiiiiiiiiiii 3.0
Agree ...............

Disagree

Strongly diSAZIee.......ccovuiiiriiiiiiiiiiieeeee e 34.3

MISSITIG ..t 3.0

B. The average time on death row between sentence and execution is now
between eight and ten years. If that period was reduced significantly,
there is reason to expect that the death penalty would deter more homi-
cides than it does today.

SEIONGLY AZTOC ...ttt e 4.5
Agree ...............

Disagree

Strongly disagree..........cccoiviiiiiiiiiiiiii 28.4
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Table 5.

Criminologists’ Responses to the Brutalization Hypothesis (N=67)
(in percents)

A. Overall, the presence of the death penalty tends to increase a state’s mur-
der rate rather than to decrease it.

SEIONGLY QZTCE ...ttt 4.5
AGICE ..viiiiiiiiiiiiiitte e 23.9
DiSagree......oooviiiiiiiiiiic 52.2
Strongly diSagree ..........coocviiiiiiiiiiiiiii 14.9
MISSING ..ot 4.5
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Death Is the Most
Effective Deterrent

Michael Davis

Michael Davis is senior research associate at the Center for the Study of
Ethics in the Professions at the Illinois Institute of Technology. Davis has
published many articles, including two dozen on criminal justice, and
is the author of the books To Make the Punishment Fit the Crime and
Justice in the Shadow of Death: Rethinking Capital and Lesser
Punishments, from which this viewpoint is taken.

Deterrence is central to the debate over the death penalty. Those
opposed to the death penalty cite social science statistics to prove
that homicide rates are not effected by capital punishment. Those
in favor of the death penalty argue that it is common sense that
criminals, because they fear death more than any other punish-
ment, will be deterred by the threat of death. Common sense is a
better method than social science to determine if capital punish-
ment is a deterrent for three main reasons: social science data are
rough and incomplete; there is no adequate social science theory
to interpret the data; and the findings from social science have
been inconclusive. Common sense proves that the penalty of
death is the most effective deterrent.

o deter is to turn away (by fear). To claim that death is the most ef-

fective deterrent is to claim that legal provision for a penalty of death
both a) would (all else equal) turn any potential criminal from a crime if
any penalty would and b) would (all else equal) turn some potential crim-
inals from some crime when no other penalty would.

When people debate the justification of the death penalty, sooner or
later, they almost inevitably argue “deterrence.” Those favoring the death
penalty argue that death deters better than life imprisonment (or some
lesser term); those opposed, that it does not. Deterrence remains central
to the debate over the death penalty; other considerations radiate from it
like streets leading from a town'’s center. The argument for the death pen-
alty that relies on deterrence—what I shall call the argument from deterrence—
may be stated in this way:

Reprinted, by permission, from chapter one of Michael Davis, Justice in the Shadow of Death:
Rethinking Capital and Lesser Punishments (Lanham, MD: Rowman & Littlefield, 1996), which ori-
ginally appeared as an article in the Summer 1981 issue of the journal Social Theory and Practice.
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1. The state should, all else equal, provide as penalty the most effective
deterrent among those humanely available;

2. (The penalty of) death is the most effective deterrent (among those
humanely available);

3. (The penalty of) death is humanely available;

4. All else is equal (for murder and perhaps for certain other crimes);

So: The state should provide death as penalty for murder (and perhaps
for certain other crimes).

This viewpoint’s subject is premise 2. I shall argue: that premise 2 re-
quires a method of proof I call “the method of common sense”; that any-
one who accepts the criminal law as a reasonable means of controlling
certain human behavior ought to accept the method of common sense in
the proof of premise 2; and that the method does prove death to be the
most effective deterrent among those humanely available. . . .

Deterrence and common sense

Debates over deterrence often go something like this: Those opposed to
the death penalty appeal to the statistics of social science to prove that
there is no established relation between statutory provisions for death
and the actual rate of capital crime. Those favoring the death penalty re-
spond, “So what? We don’t need social science. Our claim is just plain
common sense.” That response earns nothing but unconcealed conde-
scension from death-penalty opponents. To those who appeal to social
science, the appeal to common sense sounds old-fashioned and therefore
outmoded. Yet the debate over the death penalty has regularly taken this
form at least since the French debated abolition in 1791.' Both appeals are
old-fashioned. Some deep misunderstanding divides the two sides, leav-
ing each talking almost entirely to its own.

Consider, for example, what Justice Brennan had to say about the ar-
gument from deterrence in a classic 1972 death-penalty case, Furman v.
Georgia. Brennan’s attack (the part of concern here) is clearly against
premise 2. The attack has two stages. The first stage treats premise 2 as a
claim to be supported by ordinary scientific evidence. There is, he points
out, no such evidence. Comparative statistics give no reason to believe
death a more effective deterrent than a long prison term.? (That is so, but
the defense of premise 2 has rarely relied on such empirical evidence,
though those attacking the death penalty usually suppose that it should.)

Having thus pushed through the outworks, Brennan reaches the
citadel, common sense:

The States argue, however, that they are entitled to rely
upon common human experience, and that experience,
they say, supports the conclusion that death must be a more
effective deterrent than any less severe punishment. Be-
cause people fear death the most, the argument runs, the
threat of death must be the greatest deterrent.’

Brennan treats this second defense as a continuation of the first (sci-
entific) defense by other means. Though the claim is arguable, he does
not deny that people fear death the most (supposing that torture and
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other inhumane penalties are not among the alternatives). He merely
tries to explain why that fear does not appear from the evidence and why,
therefore, it is irrelevant. He supposes he must explain away that “com-
mon human experience” because he does not know what else to do with
it. He has two explanations: First, the defense makes an unrealistic as-
sumption about potential criminals:

[The] argument can only apply to . . . the rational person
who will commit a capital crime knowing that the punish-
ment is long-term imprisonment . . . but will not commit

the crime knowing that the punishment is death. On the
face of it, the assumption that such persons exist is implau-
sible.*

Second, Brennan explains, the defense also makes an unrealistic assump-
tion about the legal system:

Proponents of this argument necessarily admit that its va-
lidity depends upon the existence of a system in which the
punishment of death is invariably and swiftly imposed. Our

system, of course, satisfies neither condition. . . . The risk of
death is remote and improbable; in contrast, the risk of
long-term imprisonment is near and great. . . . Whatever

might be the case were all or substantially all eligible crimi-
nals quickly put to death, unverifiable possibilities are an
insufficient basis upon which to conclude that the threat of
death has any greater deterrent efficacy than the threat of
imprisonment.’

Brennan is twice mistaken. The argument from deterrence is independent
of the assumption that potential criminals calculate risk like graduates of
a business school. Defenders need only assume that the threat of death
will guide the action of a potential criminal somehow or other. The threat
of death may give forbidden acts a special fearfulness that the less calcu-
lating appreciate without understanding. The threat of death may rein-
force social practices that in turn steer the potential criminal away from
even conceiving of the forbidden act. And so on. The argument’s defend-
ers have said as much many times.*

The argument from deterrence is also independent of the unrealistic
assumption that our legal system (or any other) invariably and swiftly im-
poses death upon those guilty of capital crimes. The argument does per-
haps assume that the death penalty is not mandatory upon conviction.—
If it were mandatory, a potential criminal could rationally gamble that
judge or jury would find him not guilty in order to escape having to con-
demn him to die.—However, except where there is a mandatory sentence
of death (a possibility we may hereafter ignore), the potential criminal
should look upon death as a risk to be added to the risk of imprisonment.
The possibility of a (nonmandatory) death sentence, however improba-
ble, is no more than one more bad consequence that may follow upon
the crime. Where there is no death penalty for murder, he risks impris-
onment. Where there is a death penalty for murder, he risks imprison-
ment or death. As long as death is worse than imprisonment, the risk of
death, no matter how much smaller than the risk of imprisonment, adds
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to the reasons against committing a capital crime. A potential criminal
may in fact ignore that risk, but he cannot rationally do so. Thus, Bren-
nan'’s second explanation returns us to his first, the sense of assuming
that the potential criminal will adjust his acts to accord with the threat of
punishment (whether he does that consciously or not).

Though Brennan is twice mistaken, it does not much matter. The ar-
gument from deterrence does not gain its strength from either of the as-
sumptions that Brennan foists on the defenders or even from the alter-
natives I mentioned. The argument no more needs armchair social
science than it needs comparative statistics. The argument’s strength is
out of all proportion to the delicate evidence upon which such social sci-
ence would have to found it. The argument stands like a granite wall set
in bedrock: Because people fear death the most, the threat of death must be the
greatest deterrent. Brennan's attack, like so many before it, rushes past that
stronghold chasing a phantom.

All right, you say, let us admit that Brennan has misunderstood the
argument from deterrence. How, then, is it to be understood? If premise
2 does not rest on the evidence of social science, on what does it rest? On
what could it rest? My answer is “common sense” I must now explain how
that can be.

Social science or common sense?

Common sense (as I use that term here) does not name a source of knowl-
edge different from that of social science. Common sense is not intuition
or revelation. Both common sense and social science draw from the same
well of human experience. The difference between them is like that be-
tween social science and judicial fact-finding, a difference in what is
drawn and how it is drawn, a difference in method of noting and assess-
ing experience. Each method serves certain human interests, but not even
the method of social science can serve all. In this section I justify using
common sense to establish the deterrent value of penalties. I do that in
three steps. First, I describe the method of common sense. Second, I con-
trast it with the method of social science. And last, I show that, for pur-
poses of criminal law, common-sense conclusions about deterrence serve
better than those of social science.

The method of common sense is familiar. We ask ourselves what we
would do if thus-and-so were true, what we would think if such-and-such
happened, and so on. We do not have to pump the world for informa-
tion. As long as we ask the right questions, the answers readily pour from
us. Who is this “us”? What is it we do? This “us” is all of us, more or less,
the same “us” that does science or follows rules. Common sense is com-
mon because we all share in it. But common sense is sense only because
what we share is rationality. Rationality (as I use the term here) includes
reason, that is, the capacity to observe, generalize, hypothesize, infer,
plan, predict, and do those other calculated acts characteristic of both sci-
entific research and everyday life. Rationality is, however, not only rea-
soning. The man who methodically sets about to maim himself with no
further object is, though perhaps technically gifted and ultimately satis-
fied, not rational. He is mad. Besides reason, rationality includes certain
basic evaluations, for example, that (all else equal) loss of limb, life, or
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freedom is to be avoided. What we, as rational persons, do is reason from
those basic evaluations. That is the method of common sense.

The method is fallible. You and I make mistakes. The more compli-
cated the reasoning, the more likely that we will err. We are well advised
to compare our basic evaluations with those of others to make sure we
have them right, and also well advised to open our reasoning to public
examination. Multiplying reasoners, though it cannot make error impos-
sible, can at least make it unlikely.

Though fallible, the method of common sense is neither unreliable
nor “subjective.” Consider an analogy. You and I both speak English.
Sometimes what we say comes out gibberish. Sometimes we are mistaken
about what we can correctly say. Our speech sometimes benefits from the
criticism of others. Nevertheless, we are generally right about what is cor-
rect English. While the capacity to speak English does not guarantee per-
formance in every case, it does guarantee it in general. Being a native
speaker makes one an authority on what a native speaker would say. Be-
ing rational is a capacity like being an English speaker. The rational per-
son’s knowledge of what is rational is as reliable as her knowledge of her
own language; rationality itself is no more “subjective” than language is.
The method of common sense works well for the same reason the linguist
finds that the best way to learn a language is to ask a native speaker what
she would say. The rational person is in the same position with respect to
what is rational that the native speaker is with respect to what it would
be correct to say.

The particular truths of common sense are, therefore, at once con-
ceptual and contingent. They are conceptual because they follow from
premises all rational persons share. The premises include (beside the ba-
sic evaluations already mentioned) such facts about ourselves as everyone
knows, for example, that we (both you and I) may be injured, that we
plan, that we are rational, and that we may act upon our plans. The truths
of common sense are nevertheless contingent insofar as the premises and
principles of reasoning are no more necessary a priori [beforehand] than
the principle of induction or the deep structure of human language. We
could, it seems, have been beings who, though rational (in the sense ex-
plained above), would not come to know that others could suffer injuries,
that we could plan, that we were rational, and so on.” The method of
common sense yields knowledge of rational agents only insofar as we are
rational agents and only because rational agents are what they are.

Because people fear death the most, the threat of
death must be the greatest deterrent.

The method of social science is to assume nothing about those to be
studied, to collect relevant data, and to draw only such conclusions as the
data support. The social scientist pretends to be an outsider, to know
nothing about the subject of research except what he culls from his data.
While he may use his own experience to help plan research or formulate
hypotheses, he must treat that experience as mere hunch or subjective
impression. That pretence is what is supposed to make the method “value
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free.” The collected data consist of records of “behavior,” that is, of
records of acts and events described as an outsider would describe them
insofar as that is practical. The social scientist may simply gather existing
records of behavior (police records of suicides, homicides, and so on) or
may actively generate data by taking surveys or staging experiments. Be-
cause the data are in terms of behavior, the conclusions drawn from the
data must be too. Social science (so described) is merely a science of be-
havior. Its standard of proof is both difficult to satisfy and highly special-
ized.

I do not claim this description of social science accurately describes
social science generally. While a positivist might not object to that
calumny, all I claim is that I have accurately described the method of so-
cial science implicit in much of what the opponents of the death penalty
say. Consider, for example, the following passage from H.L.A. Hart’s dis-
cussion of the argument from deterrence.

If we turn from the statistical evidence to the other “evi-
dence,” the latter really amounts simply to the alleged tru-
ism that men fear death more than any other penalty, and
that therefore it must be a stronger deterrent than impris-
onment. . ..}

The use of the word “scientific” or “empirical,” like Hart’s contrast be-
tween statistical evidence and the (scare-quoted) “evidence” of common
sense, is a sure sign that the special method of social science is being
treated as the only appropriate one.

The method of social science is, however, only appropriate for some
questions. For example, suppose that you make “Brand X” bagels and
want to increase sales. You want people to ask for your bagels, put money
on the counter, and walk off, bagels in hand. You do not care why they
do it as long as they do; you would as soon have them do it for bad rea-
sons as for good. You do not even care whether the buyers would have to
be mad to pay your price so long as you can get them to do it. You are
concerned only with getting a certain behavior. If that is all you are con-
cerned about, then the method of social science may be just what you
need.

Suppose instead that you are a linguist about to study a human lan-
guage. To be a linguist is to assume that those you study have a capacity
for language. To go somewhere to study a certain language is to assume
that the language spoken there is one you can learn. The linguist is never
altogether an outsider. Because she knows a good deal about her own lan-
guage (as well as those she has already studied as a linguist), she begins
work on her next language with at least one foot in the door. Pretending
otherwise would be a waste of time. Perhaps the method of social science
would, in time, approximate the results that the linguist’s method gets
much sooner. Whether that is actually so is a tangled question in philos-
ophy of language that I need not unravel here. My point is simply that,
whatever might in time be possible, using the method of social science in-
stead of the linguist’s method would be a waste of time. If what you want
is to learn the language as soon as possible, the method of social science
is not what you need. What you need is to ask a native speaker what he
would say.
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Which method is preferable for deciding the deterrent value of penalties?
The method of social science may at first seem preferable. After all, are we
not, like the bagel-maker, concerned only with getting certain behavior?
Do we care why people obey the law so long as they do? If raising the
penalty for breaking a certain law would mean fewer crimes, would we
not have a reason to raise the penalty? And if raising the penalty had no
visible effect, could we justify the higher penalty? The method of social
science seemingly tells us just what we need to know. The method of
common sense seems, in contrast, to offer only (in Justice Brennan'’s
words) “unverifiable possibilities” or (in Hart’s words) “alleged truisms.”
Seeming, unfortunately, does not make it so. The method of social science
seems preferable only while we see the criminal law as nothing more than
a system for controlling behavior generally. The instant we notice that it
is more than that, that it is a particular system for controlling a special
kind of behavior, social science no longer seems preferable to common
sense.

The criminal law and rational action

The criminal law is a system for controlling the acts of rational agents by
making certain acts rationally less appealing. Criminal laws differ from
laws that simply provide for official action if something happens (for ex-
ample, a health law requiring quarantine of anyone with contagious tu-
berculosis). The criminal law is supposed to consist of rules that a poten-
tial criminal can follow or not as she chooses. Every criminal law has a
penalty for its violation. The penalty is supposed to give the potential
criminal a reason to follow the rule. The potential criminal is supposed to
be someone who, though perhaps immoral and heartless, can still recog-
nize the penalty as a reason for not violating the law. If we do not think
of the potential criminal as someone who can be guided by law and
penalty, we are at a loss to justify any punishment whatever. We can, of
course, justify something like punishment, for example, sending the law-
breaker to a mental hospital as if she were insane, or caging her as if she
were a wild animal, or disposing of her altogether as if she were a rabid
dog. We cannot, however, justify fining a lawbreaker, warning her, or
locking her up for a set time only to turn her loose again whatever she
was or has become. The criminal law makes no sense unless we suppose
the potential criminal to be more or less rational. On that at least, both
deterrence theorists and retributive theorists have always agreed.

Indeed, even reform theorists agree that the criminal law makes that
supposition. It is for just that supposition that they criticize the criminal
law. Beneath debate of the death penalty swim luminous doubts about
the criminal law as we know it. The same statistics that fail to show death
to deter better than long imprisonment also fail to show long imprison-
ment to deter better than brief imprisonment. I shall not fish up those
doubts here. The purpose of this viewpoint is to clarify the argument
from deterrence. Both those who make the argument and most of those
who attack it accept the criminal law as is, agree that certain penalties de-
ter better than others, and disagree only about whether death deters bet-
ter than any alternative penalty. While they do not think social order de-
pends entirely on the criminal law, they do think that the criminal law
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makes a substantial contribution. Still, since doubts are easier to extin-
guish than to evade, let me briefly make four points to clarify how rela-
tively uncontroversial should be the claim that the potential criminal is
rational.

First, the claim is not that all lawbreakers are rational. We may admit
that some lawbreakers are insane (or otherwise incompetent). The admis-
sion merely commits us to controlling those lawbreakers differently than
the rest. We commit ourselves to excluding them (more or less) from
criminal justice. . . . The sane may be punished; the insane may not. We
need not claim that rational persons constitute any particular percentage
of potential or actual lawbreakers.

The method of social science has no monopoly on
knowledge about what rational agents will do.

Second, we need not claim that people have “free will.” We may ad-
mit (for what it’s worth) that we are all prey to the dance of atoms, that
the perfect physicist could predict our every motion, or that society
makes us what we are. We need claim only that the prospect of penalty is
a factor that may help to guide a potential criminal away from this or that
prohibited act.

Third, we need not claim that only the prospect of penalty keeps ra-
tional persons from committing crimes. We may admit that there are
other good reasons to obey the law (for example, the opinion of one’s
neighbor or the lack of opportunity or motive). We may also admit that
habit, superstition, awe of authority, and other blind sentiments help to
keep us law-abiding even when we do not stop to think. The judge does
not wear his long black robe in vain. We may even accept the distinction
between good citizen and potential criminal. The good citizen would
obey the law (for good reason or from blind sentiment) even absent a
penalty for disobeying. The potential criminal would disobey if there
were not some penalty (and some chance of suffering it). Though the dis-
tinction between good citizen and potential criminal is probably relative
to the law in question, we may admit that any society with many poten-
tial criminals will have trouble keeping order. What we must claim is that
a rational person could commit a crime. The proof of that is easy enough.
We have only to examine ourselves to find someone who would, though
rational, break the law under easily imaginable circumstances if either the
penalty itself or the risk of suffering it were not sufficiently high. Some of
us, perhaps, have even contemplated murder.

Fourth, we need not claim that a criminal act must be rational for the
agent to be subject to punishment. Rational agents sometimes act irra-
tionally; that is, they do what they have good reason not to do, because
they did not stop to think, because they misjudged the chance of capture,
or because they did not appreciate the penalty. Such persons remain fit
subjects of punishment because they should not have done the act even
if there were no penalty (or no chance of suffering it). They cannot com-
plain because they miscalculated. “Okay, I made a mistake: I should have
known I couldn’t get away with that!” is an admission of guilt, not a plea
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of excuse. Such miscalculation is not to be confused with temporary in-
ability to act rationally (for example, when acting under posthypnotic
suggestion) or reduced ability to reason (for example, when acting under
extreme provocation). Such inability constitutes full or partial excuse ex-
actly insofar as it could lead anyone, good citizen as well as potential
criminal, to commit the crime.

Since the criminal law presupposes that the potential criminal is ra-
tional, it presupposes as well that we have much in common with him.
He shares with us certain basic evaluations, and he can reason as we do.
We can assess options as he can, plan as he can, and even act as he can.
We may reasonably ask ourselves what we would do if such-and-such and
expect an answer that is also the answer of the potential criminal. To ac-
cept the criminal law as a reasonable means of social control is then to
presuppose that we are in a position to use the method of common sense
to determine the deterrent value of penalties. Rationality is itself the
“common human experience” upon which the argument from deterrence
is supposed to rely. The only question remaining is whether we should
prefer the method of common sense to the method of social science.
There are, I think, at least four reasons why we should:

First, social science has nothing conclusive to report. The findings of
social science to date—“no established correlation between death penalty
and murder rate”—are consistent with any findings common sense is
likely to make.” The inability of social science to establish a correlation
does not entail the inability of other methods of discovery to do better.
The method of social science has no monopoly on knowledge about what
rational agents will do.

Second, social science is admittedly working under conditions unfa-
vorable to it. The data are rough and incomplete, consisting as much of
police reports of crime as of judicial sentences and official announce-
ments of executions. Categories of crime vary from jurisdiction to juris-
diction, from period to period. The rate at which crimes get reported
varies as well. There have been few surveys and no controlled experi-
ments. Statistical analysis requires controversial assumptions about the
independence of variables."

Third, social scientists are not now in position to interpret better data
even if they had it. There is no adequate theory of society. Social scien-
tists would not know how to distinguish the effect on their data produced
by a change in statutory penalty from the effect produced by a change in
rates of reporting crime, by a change in knowledge of penalty, by a
change in the pool of potential criminals, by a change in success of pros-
ecution, or by a change in any number of other factors. Social scientists
do not even know all the factors to check for. All they know is how to
start searching out such things and, even so, they do not know how long
the search will take.

Last, there is no reason to believe that, when social scientists have
better data and are in position to control for extraneous factors, they will
come to conclusions about rational agents inconsistent with those that
the method of common sense yields now. An inconsistency between the
method of social science and that of common sense is no more to be ex-
pected than an inconsistency between the method of social science and
that of the linguist. The method of common sense is, after all, conceptual.
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The most the method of social science could show is that potential law-
breakers are never rational (an unlikely discovery) or that the pool of po-
tential criminals is much smaller than commonly supposed (a less un-
likely discovery). No such discovery would undermine the claims of
common sense about what it is rational to do, though it would make
those claims of less practical importance. Social science does have a spe-
cial place in the debate over the death penalty. But that place is premise
4, not premise 2. The discoveries of social science cannot affect the find-
ings of common sense concerning what would deter rational agents.

When we consider how little the method of social science has to of-
fer, we must conclude that the method would have no appeal here were
it not for a misunderstanding of the method of common sense. I have, 1
hope, now cleared up that misunderstanding. If so, we are ready to ex-
amine the defense of premise 2 (“Because people fear death the most, the
threat of death is the greatest deterrent”). If I have not yet cleared up that
misunderstanding, perhaps the following will. What better way to see
that the method of common sense works than to see it at work?

Common sense on death

In this section, I apply the method of common sense to the defense of
premise 2. The method applies to people only insofar as they are rational
agents (just as the linguist’s method applies to people only insofar as they
are speakers of the language under study). [ must therefore restate the de-
fense of premise 2 so that it is explicitly an argument about rational
agents. Here is that restatement:

2a. Rational agents fear their own death more than any other evil (that
is, any rational agent would prefer any other evil if given a choice
between it and death);"

2b. If rational agents most fear a certain evil, they would (all else equal)
do their best to avoid it (that is, each rational agent would try to
avoid that evil where he would try to avoid every other and also
sometimes where he would not try to avoid every other);

2c. If rational agents would do their best to avoid an evil, making that
evil the penalty for a crime would (all else-equal) turn each rational
agent from that crime if any penalty would and would (all else
equal) turn some rational agents from that crime even if no other
penalty would;

2d. If making an evil the penalty for a crime would have that effect, that
penalty is the most effective deterrent;

So: Death is the most effective deterrent.

The defense is now an argument about rational agents, not actual people.
The argument is valid. Is it sound? Premises 2b and 2d are unobjectionable.
Premise 2b is true because (all else equal) suffering an evil that one could
avoid without suffering one as bad or worse would be irrational. Premise
2d simply restates the definition of “the most effective deterrent” given
above. But while premises 2b and 2d seem unobjectionable, premises 2a
and 2c do not. Let us now consider what objections might be made to
them and how good those objections are, beginning with premise 2a.
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The first objection to premise 2a is that, as stated, it is false. Death is
not the greatest evil. Death combined with any other evil is worse than
death alone. A rational agent would, for example, prefer immediate death
to death by slow, painful torture. More important, a rational agent may
prefer death to some evils not involving death. We have only to think of
the living dead of Dachau: on one side, hard labor, beatings, hunger,
hopeless waiting, the steady contraction of humanity; on the other, quick
death on an electrified fence. Who would say that those who chose the
fence acted irrationally? Here rational people may disagree about what it
is better to do. What, then, are we to make of the claim that rational
agents fear their own death more than any other evil? *?

Obviously, the claim must have a limiting context. The alternative to
death cannot include death by slow, painful torture, confinement in a
concentration camp, or any other radically inhumane punishment. That,
indeed, is the context in which debate over the death penalty goes on.
The alternatives to death range only from several years to life in a rela-
tively humane prison. We may, then, escape this first objection simply by
rewriting premise 2a to make that context explicit:

2a’. Rational agents fear their own death more than any other evil hu-
manely available as penalty.

(Rewriting premise 2a in this way will, of course, mean that the conclu-
sion will have to be rewritten accordingly; hence, the second set of paren-
theses in my initial statement of premise 2.)

There is another objection to premise 2a. We may put it this way: Is
it irrational to prefer death to life in prison? Arguably not. Death, at least,
is the end of trouble. Life in prison is an indefinite childhood under harsh
rules, in bad company, and without privacy, family, or future. Consider
how you would choose if you had two lives before you: a life of thirty
years ending with death by electrocution; or the same life until age thirty
followed by fifty years more, all in prison. Are you sure you would not
choose death at thirty? Is there any decisive reason why you should not?
Surely (the objection concludes), here too rational agents may disagree
about which to choose.

This second objection is well-founded but beside the point. The ob-
jection is well-founded because common sense has little to say about
comparative value. The only settled cases are extreme. It would, for ex-
ample, certainly be irrational (all else equal) to prefer death to a pin
prick. Every rational agent would agree that the mild pain of an instant
is the lesser evil. The problem here is that we are not comparing a great
evil with a small one. We are comparing two great evils, death and life-
long loss of freedom. Common sense does not say which to prefer. A ra-
tional agent may prefer either. The objection is nevertheless beside the
point because we should not be comparing these two evils. Death has a
property that life in prison does not: finality. The objection presents life
in prison as if the whole fifty years were as final as death. The fifty years
in prison are, of course, not final until the last year is served. In the
meantime, the prisoner might escape, die, be pardoned, or in some
other way not serve out her term. The same, it must be observed, is not
true of death. The sentence of death, executed in an instant, is there-
after final.
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That observation, though often made, is as often misunderstood.
Thus, Brennan says:

The unusual severity of death is manifested most clearly in
its finality and enormity. Death, in these respects, is in a
class by itself. . . . Death forecloses even the possibility [of
regaining the right to have rights]."

The severity of death as a penalty is not, as Brennan says, merely “mani-
fested” in its finality. The finality is almost all there is to death. Take that
away, and the “enormity” disappears, too. A little science fiction should
make this clear. Imagine a world where it is possible to put a person in a
box that suspends his mental activity while permitting his body to age
normally and his mental activity to resume once he has left the box (if he
leaves the box before his natural death). The criminal penalties in that
world, let us suppose, include (beside death and imprisonment as we
know them) the novel penalty of suspension of mental activity for life.
Obviously, choosing death over suspension would (all else equal) not be
rational. Suspension is the rational choice because the only difference be-
tween suspension and death is that suspension holds out the hope of par-
don, parole, or other clemency while death does not. Is it not equally ob-
vious, then, that prison would have to be a relatively comfortable place
before choosing it over suspension could be rational? Insofar as prison is
bearable only because it holds out the hope of coming to an end, sus-
pension is preferable, holding out the hope without the burden.

This observation suggests yet another objection to premise 2a, the
last 1 shall consider here: Even if we compare the penalty of death (re-
membering its finality) with the penalty of life in prison (remembering its
tentativeness), we cannot conclude that preferring death to prison is irra-
tional. We could, perhaps, draw that conclusion if the world were some-
what different—if, that is, prisons today were the reformatories described
in our high-school civics texts. One would, indeed, have to be irrational
to prefer death to a gentle detention hardly worse overall than a pin
prick. However, prisons today, though varying widely, are never that gen-
tle, and the worst are terrifying. A prisoner may have to live in an over-
crowded cell, eat bad food, and do hard, boring labor. He may live in fear
that the guards will torture him, that his fellow prisoners will rape him,
or that he will be caught in a war between prison gangs. Life in prison can
(so the objection runs) be lonely, grim, futile, oppressive, and ultimately
crushing. What does it matter that the prisoner might get out some day
if that day is at least years away and might well never arrive? ** The enor-
mity of death hardly exceeds the enormity of such imprisonment.

This last objection, like the one before it, is at once well-founded and
beside the point. The objection is well-founded because choosing death
instead of prison is not always irrational, even taking into account the
tentativeness of prison. The objection is nevertheless beside the point be-
cause what makes prison a lesser penalty than death is just that a prisoner
can choose death instead of prison while the dead cannot choose prison
instead of death. The finality of death cuts off choice; the tentativeness of
prison does not. If a prisoner comes to prefer death to prison, he can (in
any ordinary prison) find a way to kill himself (or at least to get himself
killed). He therefore has a guarantee that being sent to prison will never
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be worse than being put to death.” Death is his benchmark, the known
position from which he can survey life. A rational agent most fears the
penalty of death not because he most fears death itself, but because the
penalty of death takes from him something no other (humane) penalty
can. Any (humane) penalty other than death leaves him two options, that
penalty or death, but the penalty of death leaves him to choose between
death and death. Any rational person would (all else equal) prefer to have
more choice than that.

We should, then, rewrite premise 2a’ to make clear that our concern
is not death itself but the penalty of death:

2a”. Rational agents fear the penalty of death more than any other evil
humanely available as penalty.

(Rewriting premise 2a’ in this way will, of course, mean another rewriting
of the conclusion; hence, the first set of parentheses in the original
premise 2.)

Premise 2a (now 2a”) is therefore unobjectionable after all. What of
premise 2¢ (“If rational agents would do their best to avoid a certain evil,
threatening that evil as penalty for a crime would turn each rational
agent from that crime if any penalty would and would turn some ratio-
nal agents from that crime even if no other penalty would”)? There are
two objections: one concerns what the potential criminal can appreciate
(her capacities), the other, what she would appreciate (her performance).
I shall discuss the objections in that order.

The objection from capacity might be put this way: The threat of death
is too remote to be distinguished from the threat of life imprisonment.
Even a rational agent can, it seems, handle only so much information,
can make only so many discriminations, and so cannot be expected to
tune his acts as finely as the legislature can tune its penalties. At the mo-
ment before he acts, the potential criminal has to take into account the
chances of capture, indictment, and conviction, the vagaries of sentenc-
ing, the hope of appeal, pardon, or parole, the possibility of escape, and
so on. The distinction between life imprisonment and death must (so the
objection runs) sink from sight in such a welter of considerations, the in-
evitable consequence of any system of criminal justice. If life imprison-
ment would not turn the potential criminal from his crime, neither
would death. The potential criminal is, under the circumstances, inca-
pable of seeing the distinction.

Death has a property that life in prison does not:
finality.

This objection must be understood within the context of the crimi-
nal law. Gradation of penalty is essential to that law. Every system of
criminal law today makes distinctions like that between one-year impris-
onment and two, one-to-ten years imprisonment and one-to-twenty, one-
to-twenty years imprisonment and life. The lower penalty is assigned to
the less serious crime. The gradation of penalty is supposed to give the po-
tential criminal a reason to prefer the lesser of two crimes should she have
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the opportunity to choose between the lesser and the greater. The dis-
tinction between life imprisonment and death is one gradation among
many, but it is not like these others. The other distinctions are distinctions
of degree. The distinction between life imprisonment and death is more
like a distinction in order of magnitude. The penalty of death is, as ex-
plained above, necessarily worse than life imprisonment (no matter how
bad life in prison is in fact), because the penalty of death takes from the
convicted criminal the power to choose between death and any number
of years in prison. To suppose that such a distinction must sink from sight
is, it seems to me, either to call into question all gradation of penalty or
to promise to justify gradation of penalty without deterrence.’® At least
three reasons, each sufficient, require us to reject that supposition and to
maintain that some potential criminals can sometimes make the distinc-
tion between life imprisonment and death when deciding to commit a
crime:

First, the distinction between life imprisonment and death is not al-
ways a fine distinction. To the criminal who is serving a life sentence, for
example, the distinction between a second life sentence and a death sen-
tence would, of course, be as crude as can be. To argue that no potential
criminal could make that distinction seems (to turn Justice Brennan’s
phrase against him) “on the face . . . implausible.” Indeed, it is inconsis-
tent with what we, as potential criminals, know we can do.

A rational agent most fears the penalty of death not
because he most fears death itself, but because the
penalty of death takes from him something no other
(humane) penalty can.

Second, the distinction between life imprisonment and death is cruder
than distinctions we make all the time amid a storm of considerations no
worse than that which might toss a potential criminal. Think what you
take into account, for example, when deciding to cancel a life-insurance
policy, when choosing between buying a house and renting an apart-
ment, or when considering several job offers. The objection must either
portray us as unable to make the fine distinctions necessary for the long-
term planning we in fact do or exclude us from the class of potential
criminals. Either way, the objection would require us to suppose what we
know to be false.

Third, a lawbreaker incapable of making the distinction between life
imprisonment and death when deciding to commit a crime would (all
else equal) not be a criminal at all. Anyone so feeble-minded (or so
steadily and irresistibly preoccupied) that he could not take into account
that distinction would also be incapable of taking into account most or
all gradations of penalty within the criminal law. He would be deaf to its
threats. He would not be insane; nor would he necessarily be incompe-
tent in the strict sense. He might be able to manage his everyday life sat-
istactorily. He would nevertheless be someone to be excluded from crimi-
nal justice. His breaking any important law would show his bad character.
His inability to distinguish one penalty from another would show him to
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be someone who might commit several crimes if he committed one and
the worst crime as easily as a bad one. He would be a dangerous animal.
There would be nothing to do with him but lock him up in some “place
of safety,” keeping him there until he was no longer dangerous. The ob-
jection from capacity assimilates all persons potentially guilty of a capital
crime to this special case. The objection leads to an absurdity.

The second objection to premise 2c, the objection from performance, is
that though some potential criminals may in fact be capable of making
the distinction between life imprisonment and death when deciding to
commit a crime, there is no reason to believe any ever would. The objec-
tion must (as an objection to premise 2c) take this extreme form. “Often”
or “usually” will not do. If there were only one case where (all else equal)
a potential criminal would exercise his capacity to make that distinction
and would be turned from a crime because he did not want to risk the
death penalty, but would not be turned from the crime by any lesser
penalty, the death penalty would (by definition) deter more effectively
than any other and premise 2 would be secure.

We cannot, however, respond to the objection by fetching such a
case. That would take us beyond the method of common sense (take us,
that is, from what everyone knows to what some are privileged to find
out). Nor can we respond that the objection makes such an extreme claim
that it is unlikely to be true, that a claim’s being unlikely is a reason for
believing otherwise, and that therefore there is a reason to believe that
potential criminals would sometimes distinguish between life imprison-
ment and death and act accordingly. Such a response is as certain as the
probabilities upon which it rests. If the probability is ordinary probabil-
ity, it is subject to change and so not something all rational persons
would agree about. We would again have stepped beyond common sense.
If, on the other hand, the probability is somehow conceptually necessary,
it would be necessary to explain how that can be.

Common sense provides another response (dependent only on what
we mean by “capacity”): Claiming that there is often a slip between ca-
pacity and performance is one thing; claiming that there always would be
is quite another. The former claim might well be true, but the latter is nec-
essarily false. To talk of a capacity to do x (in certain circumstances) that
has yet to be realized makes sense. A startling series of misfortunes might
cause such a state of affairs. To talk of the same capacity as one that never
will be realized, though raising problems of proof, still seems to make
sense. To talk this way would be to project that startling series of misfor-
tunes forward until the end of time. But to talk about the same capacity
as one that never would be realized is fundamentally different. To talk
about a capacity to do x that never would be realized is to talk about a ca-
pacity to do x that is not a capacity to do x. The objection from perfor-
mance relies upon that contradiction.

Notes

I read the first draft of this before the Philosophy Colloquium, Illinois
State University, 13 September 1978 and parts of the second and third sec-
tions of a later draft before a session of the Conference on Capital Pun-
ishment, Atlanta, Georgia, 19 April 1980. I should like to thank those pre-
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sent at the two readings for many helpful comments. I should also like to
thank Nelson Potter and certain anonymous referees at Ethics for their de-
tailed criticism of the penultimate draft.

1.

AR O

10.

11.

Finn Hornum, “Two Debates: France, 1791; England, 1956,” in Capital
Punishment, ed. Thorsten Sellin (New York: Harper & Row, 1967), 62-64,
68-69.

Furman v. Georgia, 408 U.S. 238, 92 S. Ct. 2726 (1972), 301-303.
Furman v. Georgia, 301.
Furman v. Georgia, 302.
Furman v. Georgia, 302.
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to so-called “non-deterrent preventive effects” (for example, reenforcing
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tempting. See his The Moral Rules (Harper Torchbooks: New York, 1973),
23-25 and 164-171.

H.L.A. Hart, “Murder and the Principles of Punishment: England and the
United States,” Northwestern Law Review 52 (September 1957): 458. If this
quotation leaves any doubt about whether Hart believes the “alleged tru-
isms” of common sense to be at all plausible, the context does not.

Compare Furman v. Georgia, 456-458. The Supreme Court’s discussions of
the statistical evidence (not only this one discussion but those of all the
justices in Furman) are, compared to Hart’s, so sloppy as to be almost em-
barrassing to read.

For an interesting description of the problems associated with such data,
even within a single state, see Hugo Adam Bedau, Death Is Different (Bos-
ton: Northeastern University Press, 1987), 195-216.

By “fear” I mean a recognition that a certain state, event, or outcome is
positively undesirable, dangerous, or otherwise something to be avoided
because of what it is. Fear (in this sense) does not necessarily involve ag-
itation, panic, or any other distress beyond the mere apprehension of the
possibility of suffering what one does not want to suffer. The expression
in parentheses is, then, supposed to be a paraphrase of premise 2a. The
argument from deterrence, as I understand it, is primarily a conceptual
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argument, not a psychological or sociological argument. It is important
to keep the human’s fear (which belongs to premise 4) distinct from the
rational agent’s fear (which belongs here in premise 2).

Rational people also disagree about whether their own death or that of
someone they care about—a parent, friend, or child—would be worse. I
ignore this sort of disagreement here not because I suppose people to be
egoists generally but because the question before us, the effectiveness of
death as a penalty, does not implicate other people directly. No humane
system of punishment has open to it the choice of putting someone to
death or punishing him in some way through those he cares about. In a
humane system of punishment, vicarious punishment is always mar-
ginal, involving minor crimes and light penalties.

Furman, 289-290. Brennan, it should be noted, overstates his point. Even
the dead have some rights, for example, the right to a decent burial, the
right to have their will carried out, and the right to survival of an action
in tort. Whatever the death penalty does deprive one of, it does not de-
prive one of the right to have rights.

For a helpful discussion of the problems that a rational person may face
when trying to choose between death and a set of relatively unsatisfac-
tory prospects, see Richard B. Brandt, “The Morality and Rationality of
Suicide,” in A Handbook for the Study of Suicide, ed. Seymour Perlin (New
York: Oxford University Press, 1975), 61-76. For an analysis of what
makes death an evil similar to the one I give here, see L.S. Summer, “A
Matter of Life and Death,” Nous 10 (May 1976): 153-163. I came upon
Summer’s article only after I had completed the first draft of the paper out
of which this chapter grew. The independence of our work provides ad-
ditional support for our common conclusion.

This is not, as Justice Brennan would perhaps think, a question of rights.
There is no legal right to kill oneself, much less a legal right to get one-
self killed. The availability of death is merely a fact about the regime of
most prisons, a fact that perhaps cannot be changed without invading
the few legal rights prisoners have, but a mere fact all the same. My point
about choosing death has nothing directly to do with Brennan’s point
about “the right to have rights.”

Even a retributivist cannot, I believe, justify the schedule of penalties
without appeal to deterrence. To say this is not, let me add, to say that
retributive theory is just a confused form of the utilitarian theory of pun-
ishment. I certainly would not say that. For my reasons, see chapter 12 of
my Justice in the Shadow of Death: Rethinking Capital and Lesser Punishments
(Roman and Littlefield Publishers, Inc., 1996) and my To Make the Punish-
ment Fit the Crime (Boulder: Westview Press, 1992), chapter 4.
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Organizations to Contact

The editors have compiled the following list of organizations concerned with
the issues debated in this book. The descriptions are derived from materials
provided by the organizations. All have publications or information available
for interested readers. The list was compiled on the date of publication of the
present volume; the information provided here may change. Be aware that
many organizations take several weeks or longer to respond to inquiries, so al-
low as much time as possible.

Amnesty International-USA (AI)

Program to Abolish the Death Penalty

322 Eighth Ave., 10th Fl., New York, NY 10001

(212) 633-4280 e fax: (212) 627-1451

e-mail: mundies@aiusa.org ® web address: www.amnesty-usa.org/abolish/

Amnesty International’s Program to Abolish the Death Penalty seeks, in the
long term, to abolish the death penalty worldwide. In the short term, the pro-
gram seeks to progressively decrease the use of the death penalty and to in-
crease the number of U.S. states and nations that have removed the death
penalty from their legal codes. It publishes the reports The Death Penalty: List
of Abolitionist and Retentionist Countries and Facts and Figures on the Death Pen-
alty several times a year.

Catholics Against Capital Punishment (CACP)
PO Box 3125, Arlington, VA 22203-8125

phone and fax: (301) 652-1125

e-mail: cacp@bellatlantic.net

web address: www2.dcci.com/1tlflwr/CACP.html

Catholics Against Capital Punishment is a national advocacy organization
that works to abolish the death penalty in the United States. CACP was
founded in 1992 to promote greater awareness of Catholic Church teachings
that characterize capital punishment as inappropriate and unacceptable in to-
day’s world. It publishes CACP News Notes four to six times a year.

Death Penalty Information Center (DPIC)

1320 18th St. NW, 5th Fl., Washington, DC 20036

(202) 293-6970 e fax: (202) 822-4787

e-mail: dpic@essential.org ® web address: www.justicefellowship.org

DPIC researches how the public views the death penalty. The center opposes
capital punishment, believing it is discriminatory, excessively costly, and may
result in the execution of innocent persons. It publishes numerous reports,
such as Millions Misspent: What Politicians Don’t Say About the High Costs of the
Death Penalty; Innocence and the Death Penalty: Assessing the Danger of Mistaken
Executions; and With Justice for Few: The Growing Crisis in Death Penalty Repre-
sentation.
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The Friends Committee to Abolish the Death Penalty (FCADP)
3721 Midvale Ave., Philadelphia, PA 19129

(215) 951-0330 e fax: (215) 951-0342

e-mail: fcadp@aol.com e web address: www.quaker.org/fcadp/

The Friends Committee to Abolish the Death Penalty is a national Quaker or-
ganization that was established in 1993. FCADP publishes a quarterly newslet-
ter, the Quaker Abolitionist.

Justice Fellowship

PO Box 16069, Washington, DC 20041-6069
(703) 904-7312 o fax: (703) 478-9679

web address: www.justicefellowship.org

The Justice Fellowship is a national criminal justice reform organization that
advocates victims’ rights, alternatives to prison, and community involvement
in the criminal justice system. It aims to make the criminal justice system
more consistent with biblical teachings on justice. It does not take a position
on the death penalty, but it publishes the pamphlet Capital Punishment: A Call
to Dialogue.

Lincoln Institute for Research and Education
1001 Connecticut Ave. NW, Suite 1135, Washington, DC 20036
(202) 223-5112

The institute is a conservative think tank that studies public policy issues af-
fecting the lives of African Americans, including the issue of the death
penalty, which it favors. It publishes the quarterly Lincoln Review.

National Criminal Justice Reference Service (NCJRS)
U.S. Department of Justice

PO Box 6000, Rockville, MD 20849-6000

(800) 851-3420 ¢ (301) 519-5212

e-mail: askncjrs@ncijrs.org ® web address: www.ncjrs.org

NCJRS is an international clearinghouse that provides information and re-
search about criminal justice. It works in conjunction with the National In-
stitute of Justice and the Office of Juvenile Justice. NCJRS publishes various
reports and journals pertaining to the criminal justice system.

National Legal Aid and Defender Association (NLADA)
1625 K St. NW, 8th Fl., Washington, DC 20006

(202) 452-0620

e-mail: info@nlada.org e web address: www.nlada.org

NLADA acts as an information clearinghouse for organizations that provide
legal aid to the poor and advocates high-quality legal services for the indi-
gent. The association publishes materials to assist legal-services organizations
and distributes reports by death penalty opponents.
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