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“CONGRESS SHALL MAKE

NO LAW. . . ABRIDGING THE
FREEDOM OF SPEECH, OR OF
THE PRESS.”

First Amendment to the U.S. Constitution

The basic foundation of our democracy is the First
Amendment guarantee of freedom of expression. The
Opposing Viewpoints Series is dedicated to the
concept of this basic freedom and the idea that it is

more important to practice it than to enshrine it.
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WHY CONSIDER
OPPOSING VIEWPOINTS?

“The only way in which a human being can make some
approach to knowing the whole of a subject is by hearing
what can be said about it by persons of every variety of
opinion and studying all modes in which it can be looked
at by every character of mind. No wise man ever acquired
his wisdom in any mode but this.”

John Stuart Mill

In our media-intensive culture it is not difficult to find differing
opinions. Thousands of newspapers and magazines and dozens
of radio and television talk shows resound with differing points
of view. The difficulty lies in deciding which opinion to agree
with and which “experts” seem the most credible. The more in-
undated we become with differing opinions and claims, the
more essential it is to hone critical reading and thinking skills to
evaluate these ideas. Opposing Viewpoints books address this
problem directly by presenting stimulating debates that can be
used to enhance and teach these skills. The varied opinions con-
tained in each book examine many different aspects of a single
issue. While examining these conveniently edited opposing
views, readers can develop critical thinking skills such as the
ability to compare and contrast authors’ credibility, facts, argu-
mentation styles, use of persuasive techniques, and other stylis-
tic tools. In short, the Opposing Viewpoints Series is an ideal
way to attain the higher-level thinking and reading skills so es-
sential in a culture of diverse and contradictory opinions.

In addition to providing a tool for critical thinking, Opposing
Viewpoints books challenge readers to question their own
strongly held opinions and assumptions. Most people form their
opinions on the basis of upbringing, peer pressure, and per-
sonal, cultural, or professional bias. By reading carefully bal-
anced opposing views, readers must directly confront new ideas
as well as the opinions of those with whom they disagree. This
is not to simplistically argue that everyone who reads opposing
views will—or should—change his or her opinion. Instead, the
series enhances readers’ understanding of their own views by
encouraging confrontation with opposing ideas. Careful exami-
nation of others’ views can lead to the readers’ understanding of
the logical inconsistencies in their own opinions, perspective on

e
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why they hold an opinion, and the consideration of the possi-
bility that their opinion requires further evaluation.

EVALUATING OTHER OPINIONS

To ensure that this type of examination occurs, Opposing View-
points books present all types of opinions. Prominent spokes-
people on different sides of each issue as well as well-known
professionals from many disciplines challenge the reader. An ad-
ditional goal of the series is to provide a forum for other, less
known, or even unpopular viewpoints. The opinion of an ordi-
nary person who has had to make the decision to cut off life
support from a terminally ill relative, for example, may be just
as valuable and provide just as much insight as a medical ethi-
cist’s professional opinion. The editors have two additional pur-
poses in including these less known views. One, the editors en-
courage readers to respect others’ opinions—even when not
enhanced by professional credibility. It is only by reading or lis-
tening to and objectively evaluating others’ ideas that one can
determine whether they are worthy of consideration. Two, the
inclusion of such viewpoints encourages the important critical
thinking skill of objectively evaluating an author’s credentials
and bias. This evaluation will illuminate an author’s reasons for
taking a particular stance on an issue and will aid in readers’
evaluation of the author’s ideas.

As series editors of the Opposing Viewpoints Series, it is our
hope that these books will give readers a deeper understanding
of the issues debated and an appreciation of the complexity of
even seemingly simple issues when good and honest people
disagree. This awareness is particularly important in a demo-
cratic society such as ours in which people enter into public
debate to determine the common good. Those with whom one
disagrees should not be regarded as enemies but rather as
people whose views deserve careful examination and may shed
light on one’s own.

Thomas Jefferson once said that “difference of opinion leads
to inquiry, and inquiry to truth.” Jefferson, a broadly educated
man, argued that “if a nation expects to be ignorant and free . . .
it expects what never was and never will be.” As individuals and
as a nation, it is imperative that we consider the opinions of oth-
ers and examine them with skill and discernment. The Opposing
Viewpoints Series is intended to help readers achieve this goal.

David L. Bender & Bruno Leone,
Series Editors

e
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Greenhaven Press anthologies primarily consist of previously
published material taken from a variety of sources, including
periodicals, books, scholarly journals, newspapers, government
documents, and position papers from private and public organi-
zations. These original sources are often edited for length and to
ensure their accessibility for a young adult audience. The anthol-
ogy editors also change the original titles of these works in or-
der to clearly present the main thesis of each viewpoint and to
explicitly indicate the opinion presented in the viewpoint. These
alterations are made in consideration of both the reading and
comprehension levels of a young adult audience. Every effort is
made to ensure that Greenhaven Press accurately reflects the
original intent of the authors included in this anthology.

11
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INTRODUCTION

“For those who value free expression, it is worth remembering
that sticks and stones may break your bones, but e-mails will

never hurt you.”
—XKenneth Lake, Internet Freedom News, February 13, 1998

“High-tech hate is not going to be tolerated. A line does have
to be drawn in the world of cyberspace. If you cross that line

... you are going to be subject to criminal penalties.”
—Michael J. Gennaco

In September 1996, fifty-nine Asian students at the University of
California in Irvine turned on their computers to find that
someone had sent them an e-mail message blaming them for all
the crimes committed on campus. If the students did not quit
school, the writer warned, “I personally will make it my life ca-
reer to find and kill every one of you personally.”

Although some of the students shrugged off the e-mail as a
joke, others were concerned enough that they started carrying
pepper spray, stopped going out at night, and became suspicious
of strangers. The identity of the sender was easily determined to
be Richard Machado, a former student at UCI. Machado be-
lieved that Asian students were responsible for raising the grad-
ing curve, thereby causing him to flunk out of school.

The Internet is such a new and different entity that few laws
govern its use. Machado’s case was one of the earliest to test the
limits of free speech on the Internet. His first trial, in November
1997, resulted in a mistrial with the jury deadlocked nine to
three in favor of acquittal. He was convicted at his second trial,
in February 1998, of just one charge: “interfering” with the stu-
dents’ right to attend the university—a federal crime under the
civil rights laws enacted during the 1960s. After the trial, assis-
tant U.S. attorney Michael J. Gennaco vowed to prosecute other
computer users who stalk or threaten people over the Internet.

Due to the rapid growth of the Internet, more people than
ever before are exposed to hate and racist speech. Hate groups
find establishing a website easier and less costly than the more
traditional means of spreading their message, such as flyers and
mass mailings. The number of websites promoting racist or hate
speech is estimated to have doubled in the 1990s to between
five hundred and six hundred sites. Hate speech and racist mate-

12
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rial are also available in other forums on the Internet, such as
newsgroups, electronic bulletin boards, and chat rooms, which
increases the chances that people will come across violent and
racist speech while browsing the Internet.

Those who favor banning “cyber hate speech” maintain that
racist propaganda and hate material can harm and distress not
only the intended recipients but also others who may come
across it accidentally. Meeka Jun writes in the New York Law Journdl,
“When threats are sent by telephone or regular mail, the harm
is usually limited to a single victim. When threats are sent
through the Internet, the harm can spread quickly to injure
widespread audiences.” Minorities, women, homosexuals, and
the disabled are the usual targets of hate speech. A vast number
of these people can be affected by just one e-mail message or a
racist or hate speech website. Therefore, proponents of a hate
speech ban assert, just as speech that incites a riot is illegal,
speech that advocates hatred or violence against a person or
group should also be illegal, especially if it appears on the Inter-
net, where it may affect a great many people.

Opponents of hate speech also contend that the inflammatory
words inherent in the speech could easily lead to violent behav-
ior. They maintain that if the sender’s intent is to cause fear of
injury or to incite violence—as was charged in the Machado
case—then the speech must be prohibited. Richard Delgado and
David Yun, write, “Once the speaker identifies someone as being
in the category of deserved victim, his or her behavior toward
that person is likely to escalate from reviling to bullying and
physical violence.” Therefore, they conclude, in order to protect
innocent people from potential harm, racist propaganda and
hate speech must be prohibited.

Such a prohibition would not violate the First Amendment’s
guarantee of freedom of speech, Delgado and Yun maintain, be-
cause many types of speech are already legally restricted. For ex-
ample, the right to falsely yell “fire” in a crowded theater is not
protected by the First Amendment because of the potential harm
it could cause. Therefore, they assert, banning hate speech that
could lead to physical harm for the person being denigrated is
not a violation of the right to free speech, either.

Machado’s lawyer and civil libertarians disagree, however.
They argue that as distasteful as it may be, hate speech is pro-
tected under the First Amendment. Banning or regulating hate
speech—whether on the Internet or not—violates the right to
freedom of speech, they assert. Websites on the Internet that es-
pouse hate speech are protected, they point out, and therefore

13
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Machado’s hate e-mail should also be protected.

Machado’s defense was that his hate e-mail was a “stupid
prank” that should not have been taken seriously. According to
an Internet etiquette expert witness, Machado’s angry message
was “a classic flame,” an on-line term for an inflammatory mes-
sage on the Internet that is not meant to cause actual harm. Fur-
thermore, censorship opponents assert, hate speech consists
merely of words, and there is a clear line between words and ac-
tions. As Kenneth Lake of the Internet Freedom News argues,

For some time there has been an authoritarian shift in the focus

of criminal law from deed to word to thought. . . . In Machado’s

case, the only “act” was the sending of a threatening e-mail. The
criminalisation of e-mail indicates the continuing expansion of
the category of mental crime.
In Lake’s opinion, criminalizing hate e-mail will lead to crimi-
nalizing the motive behind it, soon making it a crime to hate.

Civil libertarians also maintain that permitting hate groups to
display their racism on the Internet allows anti-hate groups—
those who oppose the principles espoused by hate groups—to
monitor them more easily. Anti-hate groups can counter the of-
fensive material with more speech that exposes the hate groups’
falsehoods, errors in logic, and other mistakes, explains Stanton
McCandlish of the Electronic Frontier Foundation. For instance,
Frank Xavier Placencia started his own Internet website called
Hate Page of the Week. According to Placencia, the purpose of
the website is “to remind us that there is still a great deal of ha-
tred in this world, that racism and anti-Semitism remain great
threats to our society.” Don Haines, an attorney with the Ameri-
can Civil Liberties Union, has another remedy for fighting cyber
hate speech that does not violate the First Amendment. “When
confronted with offensive material on-line, a person can simply
shut off the computer and it is gone.”

The Machado trial over hate speech on the Internet symbol-
izes the difficulty in balancing an individual’s right to exercise a
civil liberty—be it freedom of speech, freedom of religion, or
the right to privacy—against society’s right to be protected from
harm. In Civil Liberties: Opposing Viewpoints, the authors examine civil
liberty issues in the following chapters: Should Limits Be Placed
on Freedom of Expression? Is the Right to Privacy Threatened?
Should Church and State Be Separate? How Does the Internet Af-
fect Civil Liberties? As the viewpoints contained in these chap-
ters reveal, the very nature of civil liberties requires a never-
ending balancing act between the rights of the individual and
the universal rights of society.

e
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CHAPTER

SHOULD LIMITS BE
P1.ACED ON FREEDOM
OF EXPRESSION?
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CHAPTER PREFACE

In April 1996, Oprah Winfrey hosted a talk show about the pos-
sible emergence of mad cow disease in the United States. The in-
fectious agent of mad cow disease (which is thought to be
caused by feeding cattle the ground-up carcasses of infected
sheep or cows) eats a hole in the brain of both cows and people
who eat the infected beef. At least twenty deaths in England
were attributed to the human equivalent of mad cow disease,
Creuzfeldt-Jakob disease, in 1996. After a food safety activist ad-
vised how the disease is spread, Winfrey exclaimed, “It has just
stopped me cold from eating another burger!” When Winfrey’s
show aired, cattle prices dropped dramatically and continued to
fall for two weeks.

After Winfrey’s show, Paul Engler, a Texas cattle rancher who
contends he lost $6.7 million in the “Oprah Crash of '96,” sued
Winfrey in federal court under the state’s “veggie libel laws.”
Veggie libel laws, such as Texas's False Disparagement of Perish-
able Food Products Act, are meant to protect food products from
false or disparaging remarks. Engler charged that Winfrey's re-
marks spread alarmist and false information about American
beef and that she should be held accountable for the cattle in-
dustry’s financial losses.

Civil liberties attorneys, however, argue that veggie libel laws
violate freedom of speech and can be used to silence health and
safety warnings. Unfettered debate is essential to protect the
health and safety of consumers, they assert. If veggie libel laws
are permitted to stand, they contend, the restrictions on free
speech could stifle important scientific findings similar to those
that warned consumers about the dangers of cigarette smoking,
cancer-causing agents in foods, and the possibility of E. coli in-
fections from some fast-food outlets.

Although Winfrey’s 1998 acquittal was unanimous, the argu-
ment over free speech versus false disparagement was not fully
settled. Midway through Winfrey’s trial, the judge ruled that the
cattlemen could not pursue damage claims under the veggie li-
bel laws but must sue under the more difficult-to-prove busi-
ness defamation laws. The constitutionality of veggie libel laws
remains undecided. The fate of these laws will affect other free
speech issues, such as whether pornography, flag burning, or
hate speech should also be limited. The authors in the following
chapter examine whether these restrictions threaten freedom of
speech.

e
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VIEWPOINT

“If you care about the quality of life,
... you have to be in favor of some
form of censorship.”

FREE SPEECH SHOULD BE RESTRICTED
MarkY. Herring

In the following viewpoint, Mark Y. Herring argues that the
Founding Fathers did not intend for free speech to be absolute
with no restrictions. It is possible, he contends, to protect intel-
lectual freedom while still censoring obscene or indecent mate-
rial. The current policy of permitting unrestrained speech in the
name of the First Amendment is threatening to destroy society,
Herring asserts. Herring is the dean of library services at Okla-
homa Baptist University in Shawnee.

As you read, consider the following questions:

1. What is Irving Kristol’s philosophy concerning censorship, as
cited by Herring?

2. According to the author, which historic figures supported
restrictions on free speech?

3. In which areas did John Milton advocate censorship,
according to Herring?

Reprinted from MarkY. Herring, “Cybersex,” St. Croix Review, October 1995, by permission
of the St. Croix Review.

17
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have had the pleasure of serving on the executive board of my

state’s library association. Amid the usual bureaucratic non-
sense such committees are heir to, came a not-so-bureaucratic
one dealing with intellectual freedom. Our state legislature, our
legislative liaison reported, wished to prohibit publicly funded
computer access to Internet sites offering the “obscene, filthy,
indecent, lascivious, lewd or unfit.”

Yes, many in the room did begin to hyperventilate. Having
been an academic librarian for more than a decade and a half, I
have enjoyed watching the vicissitudes of academia with respect
to intellectual freedom. But none have been more prepossessing
to witness than from the coign of vantage of a practicing librar-
ian. Prepossessing? Let me clarify that: a practicing librarian
who opposes unbridled intellectual freedom, i.e., the kind of in-
tellectual freedom endorsed by the American Library Association
(ALA). I've always believed that if you care about the quality of
life, as Irving Kristol once put it, you have to be in favor of some
form of censorship.

AN UNORTHODOX VIEW
Such an admission in academic circles is not merely unorthodox
the way, say, it would be if Ted Kennedy admitted he listened to
Rush Limbaugh. It’s far more apocalyptic than that. It’s really
more on the order of [former National Organization for Women
president] Pat Ireland saying she really prefers to stay home and
bake cookies while barefooted and pregnant: my position is un-
heard of among academics. The official position of academia is
that intellectual freedom should be unrestrained. But the official
position of ALA outdoes it by a half: censorship of any kind for
any reason about any matter whatever is wrong. Period. End of
argument.
If you don’t believe me, here are the Association’s own words:
In basic terms, intellectual freedom means the right of any per-
son to believe what he wants on any subject, and to express his
beliefs or ideas in whatever way he thinks appropriate. (ALA’s In-
tellectual Freedom Manual)
Examine the statement carefully: “. . . whatever way he thinks ap-
propriate.” Later, the Manual leaves no room for doubt, declaring
that the freedom of ideas means expressing them “in any mode
of communication.” That this gives carte blanche not only to
pornographers and “performance artists” of every stripe is un-
mistakable; that it gives free rein to every [serial killer] Son-of-
Sam is undeniable. The intent of the Manudl is clear: censorship for
any reason is bad, wrong, ugly, and immoral. It’s not neat either.

18
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In a nutshell, the Oklahoma state legislature wanted to avoid
having taxpayers pay for cybersex; the voyeurism of those who
might want to connect with “900” Internet numbers on a
graphical interface. They weren’t outlawing them, mind you,
just outlawing public funding of them. And all at once, everyone
in the room thought the Constitution had begun to crumble.
Well, almost everyone.

| SPEECH THAT SHOULD BE RESTRICTED

A poll of 1,026 Americans taken between July 17 and August 1,
1997, found that 93 percent would vote for the First Amend-
ment if it were being ratified in 1997. However, according to
those polled, some forms of speech should be restricted:
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The motion to oppose the bill on record passed with only
one dissenting vote: mine. When I indicated to the committee
that as information gatekeepers we had better know the differ-
ence between “obscene, filthy, indecent, lascivious, lewd or un-
fit” information, and information that was not, all I got back
were bland stares. From what planet did I come from?

But the more important question is, where did this idea of

19
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unbridled, unrestrained, intellectual freedom come from? How
is it that if you censor, say, cybersex fellatio, our Constitution
ends in shambles?

The Dutch philosopher Baruch Spinoza restricted speech out
of anger; John Locke against moral strictures that preserved civi-
lized society. Even Thomas Jefferson allowed restraint against
public opinion. Only John Stuart Mill comes closest to this abso-
lutist view, but even he allowed for censorship when it might do
harm to others. Even though Mill’s view of liberty is the most
absolutist, his is not as absolutist as the modern, academic one.

Librarians and academics alike delight in referencing John
Milton’s Areopagitica but this is because they do not read it, or do
not read it carefully enough. Milton restricted where moderns
are especially eager to, in areas of “popery” (i.e., religion), and
in areas where they are loathe to, superstition (it’s superior to
religion, as the pagan artifact erected in a San Jose, California
city park indicates). Finally, our Founding Fathers never in-
tended that the First Amendment be taken to mean that any and
all modes of communication should be unrestrained and readily
accessible. Yet we moderns think that liberty must be absolute or
it cannot be liberty at all. We seem either unable, unwilling, or a
little of both, to make any intellectual distinction between lib-
erty on the one hand, and libertinage on the other.

The very underpinnings of the idea of intellectual free-
dom—mental freedom, if you will—being absolutist in nature,
is a wholly modern idea, with virtually no historical foundation
other than Mill’s qualified absolutism. Hasn't history proven its
dictum in spades that what is not learned in one age is repeated
in the next? For who can deny Baron de Montesquieu’s charge
that when egalitarianism becomes a mania, license replaces
virtue? Or, more simply, when virtue is no longer encouraged
publicly, it is no longer practiced privately. Walter Lippman had
it precisely when he wrote, “Freedom of speech separated from
its essential principle leads through a short, transitional chaos to
the destruction of freedom of speech.”

A FINE LINE

Of course instituting some level of censoriousness regarding
public behavior opens us up to a level of danger. It is a fine line
between sensible censorship and an outright restriction of basic
liberties, as James Bovard’s book, Lost Rights, clearly indicates. But
it isn’t so narrow as tightrope walking, and does not require
professional funambulists to do it. Surely our present culture is
evidence enough that the course we have charted for ourselves

20
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since 1970 threatens to undo, not only us, but the very republic
we love so dearly.

I cannot say whether either librarians or academics will ever
learn that liberty and libertinage are two different matters. Both
appear hell-bent on destroying this culture, trying to prove they
are synonymous. But I can, however, tell you this much. When I
raised these same issues while serving another state library asso-
ciation, I was greeted with a response that has amused me ever
since: the members voted to censure me.

21
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VIEWPOINT

“Freedom of speech is connected to
human excellence.”

FREE SPEECH SHOULD NOT BE
RESTRICTED

Mark Turiano

Freedom of speech is necessary in order for cultures to achieve
greatness, Mark Turiano maintains in the following viewpoint.
Free speech preserves liberty by preventing the spread of uncon-
trollable power, he asserts. Tolerating offensive speech is the sign
of a morally mature and virtuous person, he contends, qualities
that are necessary to sustain a free and open society. Turiano is a
freelance writer near Atlanta, Georgia.

As you read, consider the following questions:

1. According to Turiano, how does freedom of speech check the
arbitrary use of power?

2. How does free speech encourage the development of virtue,
in the author’s opinion?

3. How does Turiano define “toleration” as related to freedom
of speech?

Reprinted from Mark Turiano, “The Virtues of Free Speech,” The Freeman, September
1996, by permission of The Freeman.

22
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If all mankind minus one, were of one opinion, and only one
person were of the contrary opinion, mankind would be no
more justified in silencing that one person, than he, if he had
the power, would be justified in silencing mankind.

—John Stuart Mill, On Liberty

Any persuasive argument for liberty must involve a connec-
tion between liberty and human excellence. The reason for
this is clear. An argument for liberty is an argument for its good-
ness. The ultimate context for all human evaluation of good
news is human life. To ask if liberty is good is to seek a connec-
tion between it and human goodness or excellence.

Does freedom of speech have any value if we take human ex-
cellence seriously? I think so. First of all, freedom of speech has
a value in the realm of political economy. The ability to speak
one’s mind concerning matters of common interest is useful in-
sofar as it helps preserve a more general freedom. A power that
is not open to the scrutiny and conscientious objections of those
over whom it is exercised is almost certain to be exercised irra-
tionally. The price of liberty, to paraphrase John Philpot Curran,
is eternal vigilance. Freedom of speech in this political sense
preserves a sphere for the exercise of that vigilance. Freedom of
speech is of instrumental value to a jealous love of liberty, with-
out which, freedom of speech is completely impotent. Freedom
of speech concerning political matters is worth preserving be-
cause it acts as a check against the arbitrary use of power.

PRESERVING NONPOLITICAL SPEECH
However, considered merely as a political tool, freedom of
speech is quite limited. It can only be understood to have a
bearing on matters that are of common concern. This is quite
compatible with a severe repression of speech about private
matters. Freedom of speech in this sense could involve my free-
dom to exhort my neighbors into barring the opening of an X-
rated theater in our neighborhood, or in the suppression of the
use of foul language. The question then is can there be a justifi-
cation for expanding freedom of speech to these other areas?
Such a justification must show that the protection of certain
types of speech in other, nonpolitical, areas (e.g., the arts and
sciences) has a connection to human excellence. And it seems
that it does; scientific and artistic achievement seem to be fos-
tered by freedom.

How far ought this freedom to extend? The description of
sexual function by biologists can be clearly connected to the ad-
vancement of learning and maybe even to the curing of disease
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or preservation of life. The depiction of violence in some art-
works might be justified for its cathartic effect. When, for exam-
ple, Mel Gibson is being disemboweled in Braveheart and refuses
to submit as an act of defiance to tyranny, this serves primarily
as a representation of fortitude and strength of spirit, and only
secondarily as a depiction of human cruelty. The cruelty is con-
quered by the virtue and is overshadowed by it.

IWHY FREE SPEECH IS ESSENTIAL TO A FREE SOCIETY

[Free speech is] vital to the attainment and advancement of
knowledge, and the search for the truth. The eminent 19th-
century writer and civil libertarian, John Stuart Mill, contended
that enlightened judgment is possible only if one considers all
facts and ideas, from whatever source, and tests one’s own con-
clusions against opposing views. Therefore, all points of view—
even those that are “bad” or socially harmful-—should be repre-
sented in society’s “marketplace of ideas.”

It's necessary to our system of self-government and gives the
American people a “checking function” against government ex-
cess and corruption. If the American people are to be the mas-
ters of their fate and of their elected government, they must be
well-informed and have access to all information, ideas and
points of view. Mass ignorance is a breeding ground for oppres-
sion and tyranny.

American Civil Liberties Union, “Freedom of Expression,” Briefing Paper Num-
ber 10, 1997.

What then of the obscene ranting of rap musicians glorifying
disregard for law and common decency? Or books and films in
which people are senselessly murdered by the sociopathic pro-
tagonists, or those which amount to character assassinations of
well-known individuals based on outright lies and half-truths?
Can there be any justification of these things?

VIRTUE

Two arguments can be made. First, human excellence is most
fully manifest in what we might call a morally mature person.
This is a person who manifests all of the classical virtues, in-
cluding courage, prudence, and justice. Now virtue, as such,
cannot be compelled, though people can be compelled (that is,
forced against their own judgment) to behave in the same way
that a virtuous person would. Such behavior is not an expression
of virtue. Virtue requires freedom to act in light of one’s own
judgment. Granted, certain types of self-expression are defec-
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tive, but to prohibit them, and thus force people to behave as if
they were virtuous, will not make them actually virtuous, since
the element of judgment and choice is removed.

There are cases where we are justified in compelling people
to behave as if they were virtuous. Parents do this to their chil-
dren in the hope that the children will, by so acting, become
virtuous. This is the moral equivalent of putting training wheels
on a bicycle.

To treat an adult this way is to treat him as if he were not
only without virtue but so defective in this regard that force
rather than reason is required. Someone who is less than com-
pletely virtuous can be persuaded and shamed into behaving
and may, given time, actually develop virtue. For example, some-
one who desires to produce a movie which plausibly presents
his fantasies as if they were true, and in so doing dishonors the
memory and reputation of a former president, might be dis-
suaded by means of reason or shame. Using such means is an
acknowledgment of a capacity for virtue and is the best means
of inculcating it. If because of irrationality or shamelessness, he
persists, stronger measures might be called for. Such measures
would be in place particularly if significant and foreseeable
harm was caused.

The bottom line is that since moral maturity requires the
freedom to act according to one’s judgment, such freedom
should be granted except in extreme cases. The authority of
virtue is quite different from the authority of strength. Forcing
someone to do or refrain from doing something tends to ob-
scure the beauty of the same action when it is done from virtue.
Because freedom, including freedom of speech, favors the devel-
opment of virtue, it is valuable and ought to be preserved.

MORALITY

There is another persuasive argument that can be made in favor
of freedom of speech. Though this is more of a cultural than a
political argument, it is based on the vast difference between be-
ing moral and being a moralist. The morally mature person—
the virtuous individual-—seeks always to do that which is noble
and praiseworthy. In doing so, he becomes the standard of
moral excellence. The moralist is the person who, in lieu of no-
ble and praiseworthy actions, seeks merely to condemn the base
and shameful. The moral man only condemns vice insofar as
virtue requires it, the moralist only acts virtuously (or seems to)
in order to retain the right to condemn vice.

Toleration is an attitude that acts as a check against moralism.
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It should be noted that toleration is not the morally skeptical re-
fusal to make judgments and to condemn certain types of be-
havior or speech. Rather, it is the recognition that such judg-
ments should be made only when and to the extent that some
good may come of them. Whereas a moralist takes pleasure in
the mere condemnation of shameful behavior, a tolerant person
finds such condemnation distasteful and can only make it palat-
able to himself if he can combine it with some noble action. The
moralist is mean-spirited, the man of virtue is magnanimous. A
tolerant culture is one which encourages the virtue of magna-
nimity or greatness of mind.

To TOLERATE OR NOT?

It is not possible from one’s armchair to say exactly what types
of speech would be tolerated in such a culture, and it is proba-
bly not even possible to arrive at universal criteria for which
types of speech should be tolerated. The types of sexually ex-
plicit material, for example, that ought to be tolerated in New
York City are probably not the same as those that should be tol-
erated in Opelika, Alabama. The point is that whatever they are,
such forms of speech would be tolerated, i.e., they would be put
up with although they are acknowledged to be base or defective
in some way. This toleration would not be based on the hidden,
subjective value of what is tolerated, on some moral skepticism
which relativizes all values, or on some right to express oneself.
Instead, it would be based on the recognition that to use force to
restrain such speech would be pointless or ineffective for incul-
cating virtue and would be out of proportion to the smallness of
the act. It would be out of revulsion at the mean-spiritedness in-
volved in such a use of force that it would be tolerated.

It seems then that freedom of speech is connected to human
excellence in several ways. Politically, freedom of speech is use-
tul for the protection of freedom to act in as much as it acts as a
check against arbitrary power. As one type of freedom it can also
aid in the development of virtue by opening up a sphere in
which one can act according to one’s judgment. Such freedom
is necessary for virtue. It is culturally useful for the development
of the arts and sciences, and, finally, because it requires tolera-
tion, it fosters greatness of soul.

26



Civil Liberties Frontmatter 2/26/04 $°ZO PM Page 27

VIEWPOINT

“Targeted racial vilification [does
not | promote any of the theoretical
rationales for protecting free speech.”

HATE SPEECH SHOULD BE
RESTRICTED
Richard Delgado and David Yun

In the following viewpoint, Richard Delgado and David Yun
contend that arguments for permitting hate speech are paternal-
istic and seriously flawed. They argue that allowing hate speech
tends to worsen the overall situation for minority groups. In ad-
dition, the authors assert that it is oftentimes impossible or dan-
gerous for minority members to try to respond to hate speech
directed at them. Therefore, the authors maintain, minorities
need protection from hate speech. Delgado is the Charles Inglis
Thomson Professor of Law at the University of Colorado. Yun is
an attorney in Colorado.

As you read, consider the following questions:

1. What are the four arguments for permitting hate speech,
according to the authors?

2. In Delgado and Yun's opinion, why does the reverse
enforcement argument against hate speech have little validity?

3. According to the authors, why is it often dangerous or
impossible for victims of hate speech to respond to such
speech?

Reprinted from Richard Delgado and David Yun, “Pressure Valves and Bloodied Chickens:

An Assessment of Four Paternalistic Arguments for Resisting Hate-Speech, Hate

Propaganda, and Pornography,” Cdlifornia Law Review, vol. 82, no. 4 (1994), pp. 871-92,
by permission; ©1994 by California Law Review, Inc.
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B eginning around 1979, many campuses began noticing a
rise in the number of incidents of hate-ridden speech di-
rected at minorities, gays, lesbians, and others. At the University
of California at Berkeley, for example, a fraternity member
shouted obscenities and racial slurs at a group of black students
as they passed his house; later, a disc jockey told black students
to “go back to Oakland” when they asked the campus station to
play rap music. At Stanford, when black students insisted that
Beethoven was a mulatto, some white students denied it and
publicly defaced a poster of the composer by scribbling stereo-
typically black facial features on it. At the University of Mas-
sachusetts, postgame racial tensions exploded in a brawl that left
a number of students injured. According to the Chronicle of Higher
Education, nearly 200 institutions of higher learning have experi-
enced racial unrest serious enough to be reported in the news.
The National Institute Against Prejudice and Violence estimates
that at least 20 percent of minority students are victimized at
least once during their college years.

Experts are divided on both the causes and the believability
of this apparent upsurge in campus racism. A few argue that
there is no such increase—that the numbers are the result of
better reporting or heightened social sensitivities. Most, how-
ever, believe the change is real, noting that it is a part of a steady
rise in attacks on foreigners, immigrants, and ethnic minorities
under way in many Western industrialized nations. These events
may reflect deteriorating economies and increasing competition
for jobs, growth in populations of color stemming from immi-
gration patterns and a high birthrate, the ending of the cold
war, or all of these.

A MAajor CONCERN

Whatever its cause, campus racism is a major concern for educa-
tors and university officials. At the University of Wisconsin, for
example, black enrollment dropped sharply in the wake of
highly publicized incidents of campus racism. Finding them-
selves faced with this kind of negative publicity and declining
minority numbers, many institutions established campus pro-
grams aimed at racial awareness. Others broadened their cur-
riculum to include more multicultural offerings and events. Still
others enacted hate speech codes that prohibit slurs and dis-
paraging remarks directed against persons on account of their
ethnicity, religion, or sexual orientation. Sometimes these are
patterned after existing torts or the “fighting words” exception
to the First Amendment. One, at the University of Texas, bars
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personalized insults that amount to intentional infliction of
emotional distress. Another, at the University of California at
Berkeley, prohibits “those personally abusive epithets which di-
rectly addressed to any ordinary person, are likely to provoke a
violent reaction whether or not they actually do so.”. . .

PATERNALISTIC JUSTIFICATIONS

Much of the debate over hate speech rules has moved from is-
sues of constitutionality to ones of policy. Central to this debate
are four paternalistic arguments made by opponents of an-
tiracism rules; each invokes the interest of the group seeking
protection. The four arguments are:

1. Permitting racists to utter racist remarks and insults allows
them to blow off steam harmlessly. As a consequence, minorities
are safer than they would be under a regime of antiracism rules.
We will refer to this as the “pressure valve” argument.

2. Enacting antiracism rules will end up hurting minorities
because authorities will apply the rules against them, rather than
against members of the majority group. This we will call the
reverse enforcement argument.

3. Free speech has been minorities” best friend. It is a princi-
pal instrument of social reform, so, as persons interested in
achieving reform, minorities should resist placing any fetters on
freedom of expression. This we term the “best friend” objection.

4. More speech—talking back to the aggressor—is the solu-
tion to racist speech. Talking back is more empowering than
regulation. It strengthens one’s identity, reduces victimization,
and instills pride in one’s heritage. This we term the “talk back”
argument.

We believe each of these arguments to be seriously flawed; in-
deed, the situation is often the opposite of what its proponents
understand it to be. Racist speech, far from serving as a pressure
valve, deepens minorities’ predicament. Except in authoritarian
countries like South Africa, authorities generally do not apply
antiracism rules against minorities. Free speech has not generally
proven a trusty friend of racial reformers. And talking back is
rarely a realistic possibility for the victim of hate speech.

THE PRESSURE VALVE ARGUMENT

The pressure valve argument holds that rules prohibiting hate
speech are unwise because they increase minorities” vulnerabil-
ity. Forcing racists to bottle up their dislike of minority group
members means that they will be likely to say or do something
more hurtful later. Free speech functions like a pressure valve,

29

e



Civil Liberties Frontmatter 2/26/04 $°ZO PM Page 30

allowing tension to dissipate before it reaches a dangerous level.
The argument is paternalistic in that it says, we need to deny
you what you say you want, for your own good; antiracism
rules will really make matters worse; if you understood this, you
would join us in opposing them.

Hate speech may make the speaker feel better, at least mo-
mentarily, but it does not make the victim safer. Quite the con-
trary. Social science evidence shows that permitting one person
to say or do hateful things to another increases, rather than de-
creases, the likelihood that he or she will do so in the future.

|POLITICAL CORRECTNESS AND HATE SPEECH

The role of harassment and intimidation in the maintenance of
subordination is both historical and enduring. While foes of po-
litical correctness charge the imposition of orthodoxy, their ef-
forts support the survival of an orthodoxy far more troubling—
that racial harassment is both ordinary and privileged. There is
much room for debate over the appropriateness of particular
measures. But the argument that restraint of racial harassment is
impermissible is the equivalent of the untenable proposition that
individuals must accept rights—housing, education, employ-
ment—under subordinating conditions. The charge that mea-
sures to provide more than token equality impose political cor-
rectness obscures the equality dimension of racial hate speech.
The censorship charge cloaks permissiveness on racism in a
lovely philosophical garment. The time has come to strip it away
and look directly at the ugliness it conceals and protects.

Linda S. Greene, National Forum, Spring 1995.

Moreover, this permission will lead others to believe that they
may follow suit. Human beings are not mechanical objects; our
behavior is more complex than the laws of physics that describe
pressure valves, tanks, or the behavior of a gas in a tube. In par-
ticular, we use symbols to construct our social world, one that
contains categories and expectations for “black,” “woman,”
“child,” “criminal,” “wartime enemy,” and so on. The roles we
create for each other, once in place, govern the way we speak of
and act toward each other in the future. . . .

Allowing individuals to revile others, then, does not render the others safer, but
more at risk. Once the speaker identifies someone as being in the
category of deserved victim, his or her behavior toward that
person is likely to escalate from reviling to bullying and physical
violence. Further, social science literature shows that stereo-
typical treatment tends to generalize: what we do teaches others
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that they may do likewise. Pressure valves may make steam pipes
safer; they don’t work that way with human beings.

THE “REVERSE ENFORCEMENT” ARGUMENT

A reverse enforcement argument asserts that enacting antiracism
rules is sure to hurt minorities because the new rules will even-
tually be applied against them. A vicious insult hurled by a white
to a black will go unpunished, but even a mild expression of ir-
ritation by a black motorist to a police officer or a student to a
professor will bring harsh sanctions. The argument gains plausi-
bility because certain authorities are, indeed, racist and dislike
blacks who speak out of turn, and because a few incidents of
blacks charged with hate speech for innocuous behavior have
occurred.

But the evidence does not suggest that this is the pattern,
much less the rule. Police reports and FBI compilations show
that hate crimes are committed much more frequently by
whites against blacks than the reverse; statistics published by the
National Institute Against Violence and Prejudice show the same
patterns for hate speech. And the distribution of enforcement
seems to be in keeping with that of the offenses. Although an
occasional minority group member may, indeed, be charged
with a hate crime or with violating a campus hate-speech code,
such prosecutions are relatively rare. Racism, of course, is not a
one-way street; some blacks, Latinos, and other minorities have
harassed and badgered whites or one another. Still, the reverse
enforcement objection seems to have little validity in the U.S.
While a recent study of the international aspects of hate speech
regulation showed that in repressive societies, such as South
Africa and the former Soviet Union, laws against hate speech in-
deed have been applied to stifle dissenters and members of mi-
nority groups, this has not happened in more progressive coun-
tries. The likelihood that officials here would turn hate-speech
laws into weapons against minorities seems remote.

FREE SPEECH AS MINORITIES’ BEST FRIEND

Many First Amendment absolutists argue that this amendment
historically has been a great friend and ally of reformers. Nadine
Strossen, for example, argues that without free speech, Martin
Luther King could not have moved the American public as he
did. Other reform movements also are said to have relied heavily
on speeches, exhortation, and appeals to conscience. This argu-
ment, like the two earlier ones, is paternalistic because it is
based on a presumed best interest of the protected group: if that
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group understood where its welfare truly lay, the argument
goes, it would not demand to bridle speech.

This argument rests on questionable historical premises;
moreover, it misconceives the situation that exists today. Histori-
cally, minorities have made the greatest progress when they
acted in defiance of the First Amendment. The original Constitu-
tion protected slavery in several of its provisions; for nearly one
hundred years the First Amendment existed side by side with
slavery. Free speech for slaves, women, and the propertyless was
not a serious concern for the drafters of the amendment, who
appear to have conceived it mainly as a protection for the type
of refined political, scientific, and artistic discourse they and
their class held dear.

Later, of course, abolitionism and civil rights activism broke
out. But examination of the role of speech in these movements
shows that the relationship of the First Amendment to social ad-
vance is not so simple as free-speech absolutists maintain. In the
civil rights era, for example, Martin Luther King and others did
use speech and other symbolic acts to appeal to America’s con-
science, but, as often as not, they found the First Amendment, as
then understood, deployed against them. They rallied, but were
arrested and convicted; sat in, but were arrested and convicted;
marched, sang, and spoke—but were arrested and convicted.
Their speech struck lawgivers as too forceful, too disruptive.
Some years later, to be sure, some of their convictions would be
reversed on appeal—at the cost of thousands of dollars and
much gallant lawyering. But the First Amendment, as then un-
derstood, served more as an obstacle than a friend.

MAINTAINING THE STATUS QUO

Why does this happen? Narrative theory shows that we interpret
new stories in terms of old ones we have internalized and now
use to judge reality, new stories that would recharacterize that
reality not excepted. Stories that deviate too drastically from
those that constitute our current understanding we denounce as
false and dangerous. The free market of ideas is useful mainly
for solving small, clearly bounded disputes. History shows it has
proven much less useful for redressing deeply inscribed sys-
temic evils, such as racism. Language requires an interpretive
paradigm, a set of meanings that a group agrees to attach to
words and terms. But if racism is a central paradigm—woven
into a thousand scripts, stories, and roles—one cannot speak out
against it without seeming incoherent or irresponsible.

An examination of the current landscape of First Amendment
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doctrine reveals a similar pattern. Our system has carved out and
now tolerates dozens of “exceptions” to the free speech princi-
ple—words of threat, conspiracy, or libel; copyrighted terms;
misleading advertising; disrespectful words uttered to a judge,
teacher, or other authority figure; plagiarism; and official secrets,
to name a few. These exceptions (each responding to some inter-
est of a powerful group) seem familiar and acceptable, as indeed
perhaps they are. But the suggestion that we recognize a new
one to protect some of the most defenseless members of soci-
ety—for example, eighteen-year-old black undergraduates at
predominantly white campuses—immediately produces conster-
nation. Suddenly the First Amendment must be a seamless web.
This language is ironic, however, for it is we who are caught
in a web, the web of the familiar. An instrument that seems to us
valuable—that reflects our interests and sense of the world, that
makes certain distinctions, that tolerates certain exceptions, that
functions in a particular way—we assume will be equally valu-
able for others. But the First Amendment’s history, as well as the
current landscape of exceptions and special doctrines, shows it is
far more valuable to the majority than to the minority; far more
useful for maintaining the status quo than facilitating change.

“MORE SPEECH”

Some defenders of the First Amendment argue that minorities
should simply talk back to their aggressors. Nat Hentoff writes
that antiracism rules teach black people to depend on whites for
protection, while talking back clears the air and strengthens
one’s self-image as an active agent in charge of one’s own des-
tiny. Talking back draws force from the First Amendment doc-
trine of “more speech,” according to which additional dialogue
is always a preferred response to speech that some find trou-
bling. Proponents of this approach oppose antiracism rules not
so much because the rules limit speech, but because they be-
lieve that it is good for minorities to learn to speak out. A few
also argue that a minority who speaks out will be able to edu-
cate a speaker who has uttered a hurtful remark, to alter that
speaker’s perception by explaining matters, so that the speaker
will no longer say such things in the future.

How valid is this argument? Like many paternalistic argu-
ments, it is offered blandly, virtually as an article of faith. Those
who make it are in a position of power (that is the nature of pa-
ternalism) and so believe themselves able to make things so
merely by stating them. They rarely offer empirical proof of
their claims because none is needed. The social world is as they
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say, because it is the world they created.

The “speak up” argument is similar to the “more speech” ar-
gument, and as weak. Those who hurl racial epithets do so be-
cause they feel empowered to utter them. One who talks back is
seen as issuing a direct challenge to that power. Many racist re-
marks are delivered by a crowd to an individual, a situation in
which responding in kind would be foolhardy. Many highly
publicized cases of racial assault began in just this fashion: a
group began badgering a black person; the victim talked back,
and paid with his or her life. Other racist remarks are delivered
in a cowardly fashion, by means of graffiti scrawled on a campus
wall late at night or a leaflet placed under a student’s dormitory
door. In these situations, talking back, of course, is impossible.

| HATE SPEECH DENIES EQuALITY

Education today is the linchpin of equality, just as it is the key de-
terminant of meaningful social and economic opportunity in the
United States. Therefore, the mission of the university must in-
clude the right, as well as the responsibility, to guarantee stu-
dents and faculty of color unfettered and equitable access to the
full educational and pedagogical enterprise. The purpose of hate
speech in this context is not to expand discourse, but to deprive
targeted group members of their civil and educational rights.
Tolerance of hate-speech activities in this setting contradicts our
fundamental notions of justice and equality.

Robin D. Barnes, The PriceWe Pay:The Case Against Racist Speech, Hate Propaganda, and Pornog-
raphy, ed. Laura J. Lederer and Richard Delgado, 1995.

Racist speech is rarely a mistake, rarely something that could
be corrected or countered by discussion. What would be the an-
swer to “Nigger, go back to Africa. You don't belong here”? “Sir,
you misconceive the situation. Prevailing ethics and constitu-
tional interpretation hold that I, an African American, am an in-
dividual of equal dignity and entitled to attend this university in
the same manner as others. Now that you understand this, I am
sure you will modify your remarks in the future”? The idea that
talking back is safe for the black person or potentially educative
for the white person is a dangerous fiction. It ignores the power
dimension to racist remarks, encourages minorities to run very
real risks, and treats as an invitation to dialogue that which has
the opposite intent—the banishment of the victim from the hu-
man community. Even when successful, talking back is a bur-
den. Why should minority undergraduates, already charged
with their own education, be responsible for educating others?
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Husris

In summary, the four paternalistic arguments do not bear close
analysis. Powerful and well-connected whites who resist hate-
speech rules must realize that the reasons for that resistance lie
on their side of the ledger. Censorship and governmental nest-
feathering are not concerns when speech is private. Nor does
targeted racial vilification promote any of the theoretical ratio-
nales for protecting free speech, such as facilitation of political
discourse or self-fulfillment of the speaker. Much less does toler-
ation of racist name-calling benefit the victim, as the American
Civil Liberties Union (ACLU) and others have argued. Far from
acting as a pressure valve that enables rage to dissipate harm-
lessly, epithets increase their victims’ vulnerability. Demeaning
images create a world in which some are one down, and others
come to see them as legitimate victims. . . . They are targeted for
mistreatment. This mistreatment ranges from slights and deri-
sion to denial of jobs and even beatings.

The Greeks had another term for this paternalism: hubris, de-
fined by Kenneth J. Dover as the crime of believing that one may
“treat other people just as one pleases, with the arrogant confi-
dence that one will escape any penalty for violating their rights.”
Those who tell ethnic jokes and hurl epithets are guilty of this
kind of arrogance. But those who defend these practices, includ-
ing some backers of First Amendment absolutism, are guilty as
well. Insisting on free speech above all, as though no countervail-
ing interests were at stake; putting forward transparently pater-
nalistic justifications for a regime in which hate speech is as
protected as political discourse—these are also hubris, the insis-
tence of someone powerful that what he or she values must also
be what you want. Unilateral power is prone to this kind of ar-
rogance, this insistence that one person’s worldview, interests,
way of framing an issue, is the only one.

Unfettered speech, a free market in which only some prevail,
becomes an exercise in power. Insistence that this current
regime is necessary and virtuous, that minorities acquiesce in a
definition of virtue that condemns them to second-class status,
and that their refusal to do so is evidence of their childlike sim-
plicity and incomprehension of their own condition—this may
well be the greatest hubris of all.
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VIEWPOINT

“The First Amendment to the United
States Constitution protects speech
no matter how offensive its content.”

HATE SPEECH SHOULD NoOT BE
RESTRICTED

American Civil Liberties Union

The American Civil Liberties Union (ACLU) is a national organi-
zation that works to defend civil rights guaranteed by the U.S.
Constitution. In the following viewpoint, the ACLU argues that
hate speech is protected by the First Amendment and therefore
cannot be restricted. Codes that prohibit hate speech on college
campuses do not solve the problem of bigotry, the organization
contends; instead, such codes simply drive bigotry underground
where it is more difficult to combat. According to the ACLU, the
best way to combat hate speech is through education and a tol-
erant environment.

As you read, consider the following questions:

1. In the ACLU'’s opinion, why should hate speech be kept out
in the open?

2. When should speech be considered conduct, and therefore
no longer protected by the First Amendment, according to
the ACLU?

3. What specific measures should college administrators employ
to combat hate speech on campus, according to the ACLU?

Reprinted from “Hate Speech on Campus,” ACLU Briefing Paper, no. 16 (1996), by
permission of the American Civil Liberties Union.
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In recent years, a rise in verbal abuse and violence directed at
people of color, lesbians and gay men, and other historically
persecuted groups has plagued the United States. Among the set-
tings of these expressions of intolerance are college and univer-
sity campuses, where bias incidents have occurred sporadically
since the mid-1980s. Outrage, indignation and demands for
change have greeted such incidents—understandably, given the
lack of racial and social diversity among students, faculty and
administrators on most campuses.

Many universities, under pressure to respond to the concerns
of those who are the objects of hate, have adopted codes or
policies prohibiting speech that offends any group based on
race, gender, ethnicity, religion or sexual orientation.

THE WRONG RESPONSE

That’s the wrong response, well-meaning or not. The First
Amendment to the United States Constitution protects speech
no matter how offensive its content. Speech codes adopted by
government-financed state colleges and universities amount to
government censorship, in violation of the Constitution. And
the American Civil Liberties Union (ACLU) believes that all
campuses should adhere to First Amendment principles because
academic freedom is a bedrock of education in a free society.

How much we value the right of free speech is put to its
severest test when the speaker is someone we disagree with
most. Speech that deeply offends our morality or is hostile to our
way of life warrants the same constitutional protection as other
speech because the right of free speech is indivisible: When one
of us is denied this right, all of us are denied. Since its founding
in 1920, the ACLU has fought for the free expression of all ideas,
popular or unpopular. That'’s the constitutional mandate.

Where racist, sexist and homophobic speech is concerned,
the ACLU believes that more speech—not less—is the best re-
venge. This is particularly true at universities, whose mission is
to facilitate learning through open debate and study, and to en-
lighten. Speech codes are not the way to go on campuses, where
all views are entitled to be heard, explored, supported or re-
futed. Besides, when hate is out in the open, people can see the
problem. Then they can organize effectively to counter bad atti-
tudes, possibly change them, and forge solidarity against the
forces of intolerance.

College administrators may find speech codes attractive as a
quick fix, but as one critic put it: “Verbal purity is not social
change.” Codes that punish bigoted speech treat only the symp-
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tom: The problem itself is bigotry. The ACLU believes that in-
stead of opting for gestures that only appear to cure the disease,
universities have to do the hard work of recruitment to increase
faculty and student diversity, counseling to raise awareness
about bigotry and its history, and changing curricula to institu-
tionalize more inclusive approaches to all subject matter.

QUESTIONS AND ANSWERS ABOUT HATE SPEECH

Question: I just can’t understand why the ACLU defends free speech for racists,
sexists, homophobes and other bigots.Why tolerate the promotion of intolerance?

Answer: Free speech rights are indivisible. Restricting the
speech of one group or individual jeopardizes everyone’s rights
because the same laws or regulations used to silence bigots can
be used to silence you. Conversely, laws that defend free speech
for bigots can be used to defend the rights of civil rights work-
ers, anti-war protesters, lesbian and gay activists and others
fighting for justice. For example, in the 1949 case of Terminiello v.
Chicago, the ACLU successfully defended an ex—Catholic priest
who had delivered a racist and anti-semitic speech. The prece-
dent set in that case became the basis for the ACLU’s successful
defense of civil rights demonstrators in the 1960s and "70s.

The indivisibility principle was also illustrated in the case of
Neo-Nazis whose right to march in Skokie, Illinois in 1979 was
successfully defended by the ACLU. At the time, then ACLU Exec-
utive Director Aryeh Neier, whose relatives died in Hitler’s con-
centration camps during World War II, commented: “Keeping a
few Nazis off the streets of Skokie will serve Jews poorly if it
means that the freedoms to speak, publish or assemble any place
in the United States are thereby weakened.”

Q: I have the impression that the ACLU spends more time and money defend-
ing the rights of bigots than supporting the victims of bigotry!!??

A: Not so. Only a handful of the several thousand cases liti-
gated by the national ACLU and its affiliates every year involves
offensive speech. Most of the litigation, advocacy and public ed-
ucation work we do preserves or advances the constitutional
rights of ordinary people. But it’s important to understand that
the fraction of our work that does involve people who've en-
gaged in bigoted and hurtful speech is very important.

Defending First Amendment rights for the enemies of civil
liberties and civil rights means defending it for you and me.

“FIGHTING WORDS”
Q: Aren’t some kinds of communication not protected under the First Amendment,
like “fighting words™?
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A: The U.S. Supreme Court did rule in 1942, in a case called
Chaplinsky v. New Hampshire, that intimidating speech directed at a
specific individual in a face-to-face confrontation amounts to
“fighting words,” and that the person engaging in such speech
can be punished if “by their very utterance [the words] inflict
injury or tend to incite an immediate breach of the peace.” Say a
white student stops a black student on campus and utters a
racial slur. In that one-on-one confrontation, which could easily
come to blows, the offending student could be disciplined un-
der the “fighting words” doctrine for racial harassment.

Wil ez

Dick Wright. Reprinted by permission of United Feature Syndicate, Inc.

Over the past 50 years, however, the Court hasn’t found the
“fighting words” doctrine applicable in any of the hate speech
cases that have come before it, since the incidents involved
didn’t meet the narrow criteria stated above. Ignoring that his-
tory, the folks who advocate campus speech codes try to stretch
the doctrine’s application to fit words or symbols that cause dis-
comfort, offense or emotional pain.

Q:What about nonverbal symbols, like swastikas and burning crosses—are
they constitutionally protected?

A: Symbols of hate are constitutionally protected if they're
worn or displayed before a general audience in a public place—
say, in a march or at a rally in a public park. But the First
Amendment doesn’t protect the use of nonverbal symbols to en-
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croach upon, or desecrate, private property, such as burning a
cross on someone’s lawn or spray-painting a swastika on the
wall of a synagogue or dorm.

In its 1992 decision in R.A.V.v. St. Paul, the Supreme Court
struck down as unconstitutional a city ordinance that prohibited
cross-burnings based on their symbolism, which the ordinance
said makes many people feel “anger, alarm or resentment.” In-
stead of prosecuting the cross-burner for the content of his act,
the city government could have rightfully tried him under crim-
inal trespass and/or harassment laws.

The Supreme Court has ruled that symbolic expression,
whether swastikas, burning crosses or, for that matter, peace
signs, is protected by the First Amendment because it’s “closely
akin to “pure speech.”” That phrase comes from a landmark 1969
decision in which the Court held that public school students
could wear black armbands in school to protest the Vietham War.
And in another landmark ruling, in 1989, the Court upheld the
right of an individual to burn the American flag in public as a
symbolic expression of disagreement with government policies.

INEFFECTUAL AND COUNTER-PRODUCTIVE

Q: Aren’t speech codes on college campuses an effective way to combat bias against
people of color, women and gays?

A: Historically, defamation laws or codes have proven ineffec-
tive at best and counter-productive at worst. For one thing,
depending on how they're interpreted and enforced, they can
actually work against the interests of the people they were os-
tensibly created to protect. Why? Because the ultimate power to
decide what speech is offensive and to whom rests with the au-
thorities—the government or a college administration—not
with those who are the alleged victims of hate speech.

In Great Britain, for example, a Racial Relations Act was adopted
in 1965 to outlaw racist defamation. But throughout its existence,
the Act has largely been used to persecute activists of color, trade
unionists and anti-nuclear protesters, while the racists—often
white members of Parliament—have gone unpunished.

Similarly, under a speech code in effect at the University of
Michigan for 18 months, white students in 20 cases charged
black students with offensive speech. One of the cases resulted
in the punishment of a black student for using the term “white
trash” in conversation with a white student. The code was struck
down as unconstitutional in 1989 and, to date, the ACLU has
brought successful legal challenges against speech codes at the
Universities of Connecticut, Michigan and Wisconsin.
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These examples demonstrate that speech codes don't really
serve the interests of persecuted groups. The First Amendment
does. As one African American educator observed: “I have al-
ways felt as a minority person that we have to protect the rights
of all because if we infringe on the rights of any persons, we'll
be next.”

SpeECH CoDES WILL NoT END BIGOTRY

Q: But don’t speech codes send a strong message to campus bigots, telling them
their views are unacceptable?

A: Bigoted speech is symptomatic of a huge problem in our
country; it is not the problem itself. Everybody, when they come
to college, brings with them the values, biases and assumptions
they learned while growing up in society, so it’s unrealistic to
think that punishing speech is going to rid campuses of the atti-
tudes that gave rise to the speech in the first place. Banning big-
oted speech won't end bigotry, even if it might chill some of the
crudest expressions. The mindset that produced the speech lives
on and may even reassert itself in more virulent forms.

Speech codes, by simply deterring students from saying out
loud what they will continue to think in private, merely drive
biases underground where they can’t be addressed. In 1990,
when Brown University expelled a student for shouting racist
epithets one night on the campus, the institution accomplished
nothing in the way of exposing the bankruptcy of racist ideas.

SPEECH AND CONDUCT

Q: Does the ACLU make a distinction between speech and conduct?

A:Yes. The ACLU believes that hate speech stops being just
speech and becomes conduct when it targets a particular indi-
vidual, and when it forms a pattern of behavior that interferes
with a student’s ability to exercise his or her right to participate
tully in the life of the university.

The ACLU isn’t opposed to regulations that penalize acts of
violence, harassment or intimidation, and invasions of privacy.
On the contrary, we believe that kind of conduct should be pun-
ished. Furthermore, the ACLU recognizes that the mere presence
of speech as one element in an act of violence, harassment, in-
timidation or privacy invasion doesn’t immunize that act from
punishment. For example, threatening, bias-inspired phone calls
to a student’s dorm room, or white students shouting racist epi-
thets at a woman of color as they follow her across campus—
these are clearly punishable acts.

Several universities have initiated policies that both support
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free speech and counter discriminatory conduct. Arizona State,
for example, formed a “Campus Environment Team” that acts as
an education, information and referral service. The team of spe-
cially trained faculty, students and administrators works to foster
an environment in which discriminatory harassment is less
likely to occur, while also safeguarding academic freedom and
freedom of speech.

| AN ATTEMPT TO DESTROY DISSENT

Hate-speech laws represent the attempt of the modern state to
destroy dissent, and the reckless support for these efforts coming
from various spokesmen for “victims” makes the battle for lib-
erty even harder to wage. Take notice that the crusade against in-
tellectual tolerance being packaged as a war against hate is not
the work of isolated communities upholding tradition. It is the
project of a modern, centralized state seeking to reconstruct hu-
man behavior and suppress unwelcome thought. One should
think twice before picking this side as the side of reason and
kindness.

Paul Gottfried, Insight, June 24, 1996.

Q:Well, given that speech codes are a threat to the First Amendment, and given
the importance of equal opportunity in education, what type of campus policy on
hate speech would the ACLU support?

A: The ACLU believes that the best way to combat hate speech
on campus is through an educational approach that includes
counter-speech, workshops on bigotry and its role in American
and world history, and real—not superficial—institutional change.

Universities are obligated to create an environment that fos-
ters tolerance and mutual respect among members of the cam-
pus community, an environment in which all students can exer-
cise their right to participate fully in campus life without being
discriminated against. Campus administrators on the highest
level should, therefore,

* speak out loudly and clearly against expressions of racist,
sexist, homophobic and other bias, and react promptly and
firmly to acts of discriminatory harassment;

* create forums and workshops to raise awareness and pro-
mote dialogue on issues of race, sex and sexual orientation;

* intensify their efforts to recruit members of racial minori-
ties on student, faculty and administrative levels;

* and reform their institutions’ curricula to reflect the diver-
sity of peoples and cultures that have contributed to human
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knowledge and society, in the United States and throughout
the world.

ACLU Executive Director Ira Glasser stated, in a speech at the
City College of New York: “There is no clash between the consti-
tutional right of free speech and equality. Both are crucial to so-
ciety. Universities ought to stop restricting speech and start
teaching”
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VIEWPOINT

“Some very minimal parameters on
the content even of political speech
will not suppress and may actually
be a condition of its continued
robustness.”

FLAG BURNING AS POLITICAL SPEECH
SHOULD BE RESTRICTED
Richard Parker

In 1989 and 1990, the U.S. Supreme Court declared that two
laws prohibiting flag burning were unconstitutional because
they violated the right to free speech. Every year since then,
Congress has unsuccessfully attempted to pass a constitutional
amendment banning flag desecration. In the following view-
point, Richard Parker supports the amendment. The flag is a
symbol of the country’s national sovereignty, he asserts; dese-
crating it destroys that image. In addition, he maintains that
banning flag burning would not violate any rules against regu-
lating the content of speech because no such rules exist. Parker
is a law professor at Harvard University and the author of Here,
the People Rule: A Constitutional Manifesto.

As you read, consider the following questions:

1. What, according to Parker, do flag amendment opponents say
the flag symbolizes?

2. Why is the number of flag burnings irrelevant to the issue of
enacting an amendment to protect the flag, according to the
author?

3. How will people who use items adorned with flags be
protected from charges of flag desecration, in Parker’s
opinion?

Reprinted from Richard Parker, “Old Glories in Tandem: Flag and Constitution,” The

Weekly Standard, November 13, 1995, by permission of The Weekly Standard.
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F orgotten the flag amendment? You shouldn’t. . . . As a gauge
of populist democracy, few current controversies are more
telling than [an] amendment authorizing the people’s represen-
tatives, if they choose, to “prohibit the physical desecration of
the flag of the United States.”

Since 1989, when a 5-4 majority on the Supreme Court first
invalidated long taken-for-granted laws against flag desecration,
most polls have shown decisive support for a flag amendment,
often near 80 percent. At the same time, “thoughtful” commen-
tators, unelected “opinion leaders,” and, especially, the main-
stream media have overwhelmingly opposed it. . . . Their reaction
has been relentless and—in day-to-day “reporting,” editorials,
and op-ed pieces—relentlessly one-sided. Not just one-sided,
but haughty, nasty, and often hysterical.

ForRMULAIC ARGUMENTS

The arguments against the amendment have, also, been remark-
ably formulaic. The editorials, the op-ed pieces, and the “report-
ing” have knocked off the same claims again and again. Let’s re-
view the three main clusters of arguments. From the flagrancy
of each, there spring—Ilike flowers in a landfill—populist argu-
ments in favor of the amendment. Taken together, they establish
this issue as an index of the populist challenge to both establish-
ment liberalism and establishment conservatism.

The flag is the unique symbol of our aspiration to national
unity: That much is accepted by everyone as a starting point.
What’s contested, at the outset, is whether protection of this
symbol should be taken seriously—along with subsidiary ques-
tions of whether protection is needed and whether it would be
effective. Of course, the opponents say they “revere” the flag Yet
they belittle, even mock, the amendment on all these counts.

Here’s how their argument goes. The flag, they say, is a
“mere” symbol. They insist on boiling down its meaning. What
it “really” stands for, they tell us, is a national commitment to
certain official institutions, certain liberties under law. And the
freedom the flag symbolizes, they go on, includes a freedom to
burn it. They grant that flag desecration is “offensive.” They
compare it, however, to displays of Nazi or Klan regalia. The of-
fensiveness of these displays to minority groups, they say, is no
less—in fact, they suggest, it is greater. Hence, the freedom to
offend such groups, they claim, dictates a freedom to burn the
flag, which offends other groups. They conclude with a one-two
punch: This freedom, they say, is pretty much without cost since
the tendency to exercise it is, at the moment, weak. (There have
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been rather few flag burnings in the last several years.) They pre-
dict, on the other hand, that any attempt to restrict this freedom
would be ineffective (hence costly) since the desire to exercise it
is so strong and would only get stronger in the face of legal pro-
hibition.

‘WHAT THE FLAG REPRESENTS

Take, first, the matter of what the flag symbolizes. We are, by
now, accustomed to being told, by smug elites, what are the
“real” issues in an election and what is the “real” meaning of
this or that common experience. In this case, the meaning said
to be the “real” one is especially revealing. Here we have many
members of our self-imagined governing class identifying the
flag with official concepts and processes for whose definition
and operation they are in the habit of claiming primary, almost
proprietary, responsibility. Thus Charles Fried—a former solici-
tor general who specializes in constitutional law—proclaims
that the “thing itself,” which the flag symbolizes, is the Consti-
tution. How convenient. It's no surprise, then, that opponents of
the amendment go on, with stunning circularity, to announce—
as if we must, of course, take their word for it—that what the
flag stands for is the freedom to burn it.

No less revealing is their comparison of the “offensiveness”
of flag desecration to that of expression that’s hurtful to certain
minority groups. They insist on reducing everything—including
the unique symbol of our aspiration to national unity—to com-
peting interests of diverse groups. You can’t help wondering
why they are trying to obscure other values symbolized by the
flag, values on a different, deeper dimension.

These, of course, involve aspirational bonds, not divisions,
among Americans. They have to do with Americans as a people.
They're about the nation, not the government. Even more,
they’re about a people—“We, the People”—that is supposed to
govern itself. For ours is a nation defined not by any shared eth-
nicity, but by a political practice, a practice of popular sover-
eignty based in political equality. These are foundational values.
They underlie official institutions. They undergird law. They pre-
cede the Constitution. And, as such, they threaten the preten-
sions of any elite.

THE FLAG AS A SYMBOL

When opponents of the amendment argue that protection of the
flag is not needed and would be ineffective anyway, they reveal
their bias yet again. Seeing themselves as responsible for good
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government—nowadays, they prefer to say “governance”—of
the people, they take for granted that the problem is one of be-
havior control. But the number of flag burnings last year or next
year is not what should most concern us. We're talking about a
symbol here. Whether two or two hundred burnings of a flag
damage the flag, as a symbol, depends on our response to the be-
havior. Don't forget why the amendment was proposed in the
first place. When the court, in 1989, overturned the laws against
flag desecration, it declared permissible what had long been un-
derstood to be impermissible. It officially demoted the unique
symbol of our popular sovereignty to the level of myriad com-
peting values and interests. Symbolically, it demoted the nation
to the level of the government. Or, one might as well say, it
turned the government, symbolically, against the nation. This at
a moment when millions are convinced that the government
has been doing just that for some time in all sorts of ways. This
symbolic challenge by the court, in the name of the Constitu-
tion, is properly answered in the Constitution, by exercising the
sovereign right of the people—symbolized by the flag—to
amend it.

IToo MucH TO AsK

It isn’t the idea of desecrating the flag that the American people
propose to ban. Any street-corner orator who takes a notion to
should be able to stand on a soapbox and bad-mouth the Ameri-
can flag all day long—and apple pie and motherhood, too, if
that’s the way the speaker feels. It's a free country.

It’s actually burning Old Glory, it’s defacing the Stars and Stripes,
it’s the physical desecration of the flag of the United States that
ought to be against the law. . . .

To turn aside when the American flag is defaced, with all that the
flag means—ryes, all that it symbolizes—is to ask too much of
Americans.

Paul Greenberg, San Diego Union-Tribune, July 9, 1995.

So, we come back to the flag as a “mere” symbol. The argu-
ment denigrating it on this ground sits oddly in our era of iden-
tity politics. But, be that as it may, the thing to remember is
that—views of the current legal establishment to the contrary
notwithstanding—the Constitution is, above all, a symbolic
document. Its genius is its grand ambiguity on crucial matters.
It is not a set of rules and regulations. Nor is it a blueprint. Be-
ing in large part symbolic, it is hortatory. As such, it has helped
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summon astonishing political energy and creativity. And its
boldest symbolic stroke was its first three words. Thus, in an era
when our governing elites depreciate the ideal of popular sover-
eignty, the flag amendment simply seeks to reaffirm the exhor-
tation of the framers.

THE FREEDOM OF SPEECH ISSUE

Turn now to the second cluster of arguments about the amend-
ment. It has to do with freedom of speech. Libertarians—liberal
and conservative—deplore the flag amendment as “mutilating”
and even “desecrating” our most precious civil liberty. To undo
the court’s flag-burning decisions, they say, would violate an invi-
olable rule that forbids regulating the content of political expres-
sion. And, they insist, it would set down a subversive counter-
rule, which would authorize censorship, compel affirmation of
political orthodoxy, and push toward totalitarianism. Only totali-
tarian governments, they claim, protect their flags. (Was the
United States totalitarian until 1989?) Rising to a crescendo, they
cry that we must never, ever “amend the First Amendment.”

It surprises them that supporters of the flag amendment agree
with most of the values and principles they invoke. I, for one,
am a civil libertarian. I believe that, in a democracy, freedom of
speech must be “robust and wide open.” In fact, I think it ought
to be more robust and wide open than it is now. For populists,
public expression by all sorts of people—not just the “thought-
ful” ones—is vital to popular sovereignty. Hence, unruly expres-
sive “conduct” mustn’t be sharply segregated from more genteel
“speech.” (Chief Justice William Rehnquist did that in dissent in
the flag-burning cases.) Nor should “inarticulate” expression be
devalued. (Rehnquist did that, too.) And it’s because of these be-
liets that many of us support the flag amendment. How could
that be? Such a view doesn’t show up on the radar screen of the
establishment. The reason is that its screen is a mirror.

In the mirror, establishment libertarians see only themselves
and their imagined opposites, oppressive and benighted. That’s
why they're so given to hyperbole. Thus, what blinds them to
the populist position is a compulsion to exaggerate both the
amendment’s “contradiction” of current free speech principle
and its likely effects. As people who deplore those who “play on
fear,” they can't seem to help doing it.

SPEECH CAN BE RESTRICTED
Consider the supposed “rule” against restriction of speech con-
tent. There is, of course, no such “rule.” (Think of obscenity.)
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There’s no such “rule” even for political speech. The court has
held that statements criticizing official conduct of a public offi-
cial may be restricted, if they are known to be false and damage
the reputation of the official. This was made clear by the Warren
court—in an opinion by Justice William Brennan, the very
opinion that celebrated freedom of speech as “robust and wide-
open.” It’s been reaffirmed ever since. The idea must be this:
Some very minimal parameters on the content even of political
speech will not suppress and may actually be a condition of its
continued robustness. Wide-open debate explodes and dies, af-
ter all, if there are absolutely no limits on what anyone says
about anyone else.

On the right, on the left, and in the center, nowadays, it’s
widely agreed that these parameters have broken down and must
be restored. On the right, it’s thought that “uncivil” and “unrea-
soned” speech content needs to be checked. (The court, on occa-
sion, has interpreted the First Amendment in light of that belief.)
On the left, it’s thought that “hate” speech, beyond face-to-face
“fighting words,” needs to be checked. (On occasion, the court
has read the First Amendment in light of that belief as well.) The
problem is that these prescriptions invite regulation so broad and
vague that robust expression really might be suffocated. In the
center, by contrast, there’s support for much more minimal re-
straint—on intentional, physical trashing of the unique symbol
of the bonds that make wide-open debate possible. This leaves it to indi-
viduals, in a thousand other ways, to criticize the government
and even the aspiration to national unity, if they want. It simply
affirms that there is some commitment to others, beyond mere
obedience to the formal rule of law, that should be respected as a
basis of a flourishing freedom of speech.

To picture what is at stake here, recall the civil rights move-
ment. Recall not only its invocation of national ideals, but also
its evocation of nationhood. Recall the famous photo of the
Selma marchers carrying American flags. The question is: Will
the next Martin Luther King have available to him or her a basic
means of identification with the rest of us—an inclusive appeal
to the bonds that, at least in aspiration, make us one?

MISREPRESENTATION

This is no subversion of free speech. Quite the opposite. To
claim it is, opponents of the amendment have to misrepresent it.
They can do so confident that no one will question them in the
mainstream media. One example: In the Washington Post, Nat
Hentoff equated prohibiting physical desecration of the flag
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with something very different—a mandatory flag salute, long
ago held unconstitutional as a “compulsory rite,” coercing a
declaration of belief. Surely, he saw the difference. But, after a
few paragraphs, he was back suggesting that advocates of the
amendment want to make it a crime to “imagine” burning the
flag. Is it too much to ask Hentoff and the others a version of the
question asked by Joseph Welch: Have you no shame?

Since shame won't be forthcoming, here’s another question.
What is it they are afraid of? Playing their own game, I'd say
what's “really” going on is this: Seeing themselves as responsible
for “enlightened” government, they fear the idea of the nation,
the prospect of popular sovereignty, the empowerment of ordi-
nary people. The amendment excites their fear not just because
it dramatically reasserts the idea of the nation. It addresses, also,
the popular basis of robust, wide-open debate. And, what’s
more, the very process of amending the Constitution stirs their
ultimate nightmare, of ordinary people—"“rude blue-collar
types,” in the words of one of my colleagues—remaking basic
law. And that leads to the third cluster of arguments.

“TINKERING” WITH THE CONSTITUTION

Probably, the argument that opponents make most often is this
last one: We must not “tinker” or “fiddle” or “fool with” the
Constitution, they say. (Even Colin Powell said this. It seems to
come easily to “thoughtful” people who haven't thought much
about the matter.) Notice the verbs they use to describe the pro-
cess of constitutional amendment. Almost invariably, they're full
of disdain, belittling, insulting. Such verbs are rarely used to de-
scribe judicial interpretations or lawyers’ interpretations or aca-
demic interpretations of the Constitution. Nothing could be
more revealing—of what motivates the opponents and what
should spur on advocates of the flag amendment—than this
choice of words. From this root disdain for democracy, they
spin out a cluster of related routine arguments.

The Constitution, they say, is too “fragile” to be touched (at
least by callused hands). They speak “learnedly” of its “delicate
balance.” These soundbites, of course, are numbingly familiar.
Their very familiarity may numb us to their absurdity. For, far
from proving fragile, the Constitution has proved, over two cen-
turies and radical shifts in its accepted meaning, to have an extra-
ordinary tensile strength, enduring by adapting—through reinter-
pretation and through amendment—to circumstances, changing
and unforeseen. Just as John Marshall promised long ago.

Suspecting this argument may not be convincing, they move
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to another where they can have some fun (which is to say,
where they can give their disdain a humorous free rein). Consti-
tutional amendments, they—correctly—observe, may have unin-
tended consequences. What they go on to claim—incorrectly—
is that amendments will have specific, outrageous sorts of conse-
quences, not intended by their drafters. So, they talk of (and
flourish) all sorts of items with a flag logo on them: handker-
chiefs, bathing suits, underwear, you name it. “These will count
as flags!” they proclaim. Writing in Time, Barbara Ehrenreich fo-
cused—as most do, interestingly—on underwear. “[E]ven a
small lapse of personal hygiene,” she whooped, “may constitute
a punishable offense.”

Do these people have no faith at all in our court system? At
one moment, they pose as traditionalist believers in the estab-
lished system of “governance.” Then, they imagine that judges,
interpreting new—and very minimal—constitutional language,
will go bonkers.

Amid the frivolity, the absurdity of their argument may,
again, go unnoticed. Anyone who knows anything much about
judges at the end of the twentieth century knows that they will
be suspicious of new constitutional provisions. They will read
them sensibly, even narrowly. They will look to the recorded in-
tent of the framers. And they will harmonize them with older
provisions. Hence, what counts as a “flag” and as “physical dese-
cration” will be influenced (possibly determined) by the statute
Congress enacts under the amendment and, in any event, will be
tightly limited by common sense and the First Amendment.

TIME TO TAKE UP THE REINS

And, so, the opponents are reduced to their last argument. The
Constitution, they cry, is perfect as is. It is not “a rough draft,”
intones Representative Pat Schroeder. Here, the absurdity swells
wonderfully and turns back on itself. For if the Constitution is
perfect, part of its perfection must be Article V, which provides
for its amendment.

What the framers called for in Article V is a democratic pro-
cess through which the people—the nation—may pull the reins
on the government, reins which the framers meant, always, to
be in the hands of the sovereign people. In this century, the
people’s grip on the reins has slackened. Isn't it time—now—to
take hold? To establish, again, the constitutional premise of self-
rule? To confirm that we are, after all and above all, one nation?
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VIEWPOINT

“[A] flag desecration amendment
would actually tarnish and diminish
the flag by undermining the very
freedoms and values for which it . ..

stand[s].”

FLAG BURNING AS POLITICAL SPEECH

SHOULD NOT BE RESTRICTED
Part I: Roger Pilon, Part II: Carole Shields

The following two-part viewpoint is taken from the congres-
sional testimonies of Roger Pilon and Carole Shields before the
House Judiciary Committee’s Subcommittee on the Constitution
concerning a proposed constitutional amendment to ban flag
burning that was passed in the House on June 12, 1997. In Part
I, Pilon argues that flag desecration is political speech, and as
such, is protected under the First Amendment. In Part II, Shields
agrees, maintaining that the best way to honor the freedom that
the flag symbolizes is by permitting offensive political dissent.
Pilon is a senior fellow at the Cato Institute, a libertarian public
policy research organization, and director of the institute’s Cen-
ter for Constitutional Studies. Shields is the president of People
For the American Way.

As you read, consider the following questions:

1. What is the difference between defending the right to
desecrate the flag and defending flag desecration, in Pilon’s
opinion?

2. Why did the framers of the Constitution want to protect
political expression, according to Pilon?

3. In Shields’s opinion, what is the best way to honor the flag?

Reprinted from the testimonies of Roger Pilon and Carole Shields in H.]. Res. 54: Proposing

an Amendment to the Constitution of the United States Authorizing Congress to Prohibit the Desecration of the

Flag of the United States, hearing before the Subcommittee on the Constitution, Committee
on the Judiciary, House of Representatives, 105th Cong., 1st sess., April 30, 1997.
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I

Let me . . . mak[e] clear from the outset what should be be-
yond any doubt, namely, that I am not here to defend those
who would desecrate the flag of the United States. I dare say, in
fact, that my contempt for such action is equal to that of any
member of this subcommittee. For the flag is not simply the
symbol of America; more deeply, it is the symbol of the princi-
ples on which this nation rests. Those who would desecrate the
flag are thus guilty, at bottom, of desecrating our principles,
which is why we find their acts so offensive. Ironically, however,
it is those very principles that protect such acts—and restrain
the rest of us in the process.

In a word, therefore, I am here not to defend flag desecration
but to defend the right to desecrate the flag, offensive as the ex-
ercise of that right may be to so many Americans. That position
may strike some as contradictory. It is not. In fact, there is all the
difference in the world between defending the right to desecrate
the flag and defending flag desecration itself. It is the difference
between a free and an unfree society. This amendment, as it tries
to shield us from offensive behavior, gives rise to even greater
offense. By offending our very principles, it undermines its es-
sential purpose, making us all less free.

PoLiTicAL SPEECH IS PROTECTED

Let me plumb those issues a bit more deeply by noting, first, that
flag desecration of a kind that this amendment would authorize
Congress to prohibit is political expression and, second, that po-
litical expression is precisely what the Framers wanted most to
protect when they drafted the First Amendment. In a pair of
cases decided in 1989 and 1990—involving first a state, then a
federal statute—the United States Supreme Court said as much,
which is why those who want to prohibit people from engaging
in such acts have resorted to a constitutional amendment—an
amendment that would, for the first time in over 200 years,
amend the First Amendment. That alone should give pause.

But it is not the First Amendment alone that protects the
rights of political expression. Even before the Bill of Rights was
ratified, two years after the Constitution itself was ratified, citi-
zens were protected against overweening federal power by a
simple yet profound expedient—the doctrine of enumerated
powers. In a word, there was simply no power enumerated in
the Constitution through which the federal government might
abridge political expression. Arguing against the addition of a
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Bill of Rights in Federalist 84, Alexander Hamilton put the point
well: “Why declare that things shall not be done [by the federal
government| which there is no power to do?” This amendment
would expand federal power in a way the Framers plainly con-
templated—and rejected.

PROTECTING THE RIGHTS OF SOCIETY’S LEAST POPULAR MEMBERS

It is crucial, however, to understand precisely why the Framers
wanted to protect political expression. To be sure, they thought
such expression was essential to the workings of a free society:
democracy works, after all, only when people are free to partici-
pate in the processes through which they govern themselves.
But it was not a concern for good consequences alone that
drove the Framers: more deeply, they were concerned about the
simple matter of protecting rights, whatever the consequences
of doing so. The protection of our rights is tested, however, not
when what we do or say is popular but when it is unpopular.
Stated most starkly, a free society is tested by the way it protects
the rights of its least popular members.

Sir Winston Churchill captured well that essential feature of
our system when he observed in 1945 that “the United States is
a land of free speech. Nowhere is speech freer—not even [in
England]|, where we sedulously cultivate it even in its most re-
pulsive forms.” In so observing, Churchill was merely echoing
thoughts attributed to Voltaire, that he may disapprove of what
you say but would defend to the death your right to say it, and
the ironic question of Benjamin Franklin: “Abuses of the free-
dom of speech ought to be repressed; but to whom are we to
commit the power of doing it?”

THE PRINCIPLE OF THE MATTER

When so many for so long have understood the principles at issue
today, how can this Congress so lightly abandon those principles?
It is said by some that the flag is a special case, a unique symbol.
That claim may be true, but it does not go to the principle of the
matter: in a free society, individuals have a right to express them-
selves, even in offensive ways. Once we bar such expression,
however, Franklin’s question will immediately be upon us. What
is more, we will soon find that the flag is not unique, that the
Bible and much else will next be in line for special protection.

It is said also that the flag is special because men have fought
and died for it. Let me suggest in response that men have fought
and died not for the flag but for the principles it represents.
People give their lives for principles, not for symbols. When we
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dishonor those principles, to protect their symbol, we dishonor
the men who died to preserve them. That is not a business this
Congress should be about. We owe it to those men, men who
have made the ultimate sacrifice, to resist the pressures of the
moment so that we may preserve the principles of the ages.

IT

In an effort to solve a problem that does not exist, the proposed
flag desecration amendment would actually tarnish and dimin-
ish the flag by undermining the very freedoms and values for
which it and our constitutional republic so proudly stand. This
is not the American Way.

PROTECTING AMERICAN VALUES

In 1980, a group of civic and religious leaders founded People
For the American Way in order to combat intolerance and to af-
firm our common heritage and fundamental American values of
“pluralism, individuality, freedom of thought, expression and
religion, a sense of community, and tolerance and compassion
for others.” Since then, People For the American Way has worked
hard to promote and protect these values and individual free-
doms, whether it be in the area of religion, the arts, the public
schools, the public libraries, or politics.

My own passion for these values comes directly from my reli-
gious upbringing in the South. My father, my grandfather, and
two of my uncles were Southern Baptist preachers with a straight-
forward and powerful core theological belief in the individual’s
freedom of conscience. It is this deep and abiding religious and
moral conviction in individual freedom that I bring to this issue,
and that forms the bedrock for my unwillingness to sacrifice sub-
stance for symbolism where fundamental liberty is at stake. These
are the values that brought me to People For the American Way.
From its beginning, this organization has stood firmly against
cynical attempts to use the American flag as a political wedge is-
sue which would undermine the very liberties that make the
United States the beacon of freedom for the rest of the world.

THE BILL OF RIGHTS HAS NEVER BEEN AMENDED

Though some today seem not to be aware of it, the Bill of
Rights is not a first draft. For over two centuries, Congress has
never, ever passed a constitutional amendment to restrict the Bill
of Rights. That’s a tribute to the wisdom of Congress—and the
good sense of the American people who understand how fortu-
nate we are to live in a nation whose Bill of Rights protects our
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most basic freedoms. That is why, according to a 1995 Peter
Hart poll commissioned by the American Bar Association, a ma-
jority of Americans opposed a flag desecration amendment by
52% to 38% when they were informed that it would be the first
in the nation’s history to restrict First Amendment freedoms.

|

Americans hafe burned
una Casserole! LS
Constl ut\ona\ amendment
agamst that too

Reprinted by permission of Mike Luckovich and Creators Syndicate.

We can all well appreciate the strong feelings engendered by
this issue. Destroying or disrespecting the American flag as part
of a political protest is highly offensive. However, at the same
time, it is undeniably a political statement and thus cuts to the
core of the First Amendment. As the Supreme Court has properly
held time and time again, it is a “bedrock principle underlying
the First Amendment...that the Government may not prohibit
the expression of an idea simply because society finds the idea
itself offensive and disagreeable.” Moreover, as Justice Robert
Jackson eloquently stated over 50 years ago, “Freedom to differ
is not limited to things that do not matter much. That would be

56

e



Civil Liberties Frontmatter 2/26/04 $°ZO PM Page 57

a mere shadow of freedom. The test of its substance is the right
to differ as to things that touch the heart of the existing order.”

America is a strong enough country to tolerate political
demonstrations—even extreme and offensive ones—and tell the
demonstrators: “We disagree with every word you say, but we
will defend unto death your right to say it.” Indeed, to ban so-
called flag desecration would put America in the unwelcome
league of totalitarian states such as China and the former Soviet
Union which fear dissent and oppose our freedoms of expres-
sion and peaceful assembly and protest. We ought not to allow a
handful of offensive protesters to achieve what the fascists we
fought in World War II and the communists we resisted during
the Cold War could not—to make us surrender our most funda-
mental freedoms. We are a stronger nation and a stronger people
than that.

No FLAG-BURNING CRISIS

What is the urgent crisis then that impels the need to voluntar-
ily surrender the freedoms in our Bill of Rights for the first time
in our nation’s history? Flag burning as part of a political pro-
test, as opposed to the proper disposing of a worn flag, is an ex-
ceedingly rare occurrence in our country. Published reports in-
dicate only a handful of such occurrences since the Supreme
Court’s flag decisions of 1989 and 1990. If anything, the histor-
ical evidence suggests that outlawing so-called “flag desecra-
tion” will only increase flag burnings and acts of disrespect for
the flag by those who seek attention. Nor is there any evidence
that the few flag burnings that have occurred have in any way
diminished the patriotic feelings of Americans for the flag and
their country. To the contrary, as Professor Robert Justin Gold-
stein points out in his excellent history of the American flag
desecration controversy, public outrage at Gregory Lee Johnson's
burning of the flag in Dallas in the early 1980’s only increased
the public’s reverence for the flag and patriotic feeling. Unlike
totalitarian states, Americans need not coerce patriotism. It is a
much greater love of country that we enjoy, one that is born of
free will and devotion.

Unfortunately, there are some who feel that they can garner
political gains by using the flag as a wedge issue to question the
patriotism of those who oppose the amendment. This divisive
and cynical strategy disserves America and is itself an abuse of
the flag. Indeed, ironically, as Professor Goldstein points out in
his book, at the turn of the century, outrage at the use of the flag
as part of partisan, political campaign ads was one of the driv-

57

e



Civil Liberties Frontmatter 2/26/04 $°ZO PM Page 58

ing forces behind the movement for flag protection legislation.
Furthermore, the evidence suggests that this issue may not even
achieve the hoped-for political gains. Public reports and analysis
of the 1996 elections show that the six incumbent Senators tar-
geted by supporters of the amendment were all reelected and
that the flag issue either was a non-issue or backfired in these
campaigns. As the recent elections demonstrate, the American
public wants Congress to focus on the real issues affecting their
daily lives and well being.

In conclusion, we honor the flag best by defending the fun-
damental constitutional freedoms and values for which it stands.
This is truly the American Way.
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VIEWPOINT

“Pornography is not compatible with
the civil liberties of women.”

THE GOVERNMENT SHOULD
LEGISLATE AGAINST PORNOGRAPHY

Catherine Itzin

Pornography is not about sexual expression, argues Catherine
Itzin in the following viewpoint, but about the objectification
and subordination of women and children. This treatment of
women and children is harmful, she contends. Instead of cen-
soring pornography, Itzin favors legislation that would allow
victims of pornography to sue the manufacturers and distribu-
tors for the harm they have experienced. Itzin is an honorary
research fellow in the Violence Abuse and Gender Relations Re-
search Unit at the University of Bradford in Massachusetts. She
is also the editor and coauthor of Pornography:Women, Violence and
Civil Liberties.

As you read, consider the following questions:

1. What evidence does Itzin present to support her view that
pornography is about power and sexual objectification?

2. In Itzin's opinion, what is the real free speech issue for
women concerning pornography?

3. Why is censoring pornography not the answer, according to
the author?

Reprinted from Catherine Itzin, “Pornography and Civil Liberties,” National Forum: Phi
Kappa Phi Journal, vol. 75, no. 2 (Spring 1995), © by Catherine Itzin, by permission of the
publisher.
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¢ €T can’t define pornography,” said a U.S. Supreme Court judge,
“but I know what it is when I see it.” Indeed. Most people
do. Pornography is an industry that manufactures and markets a
very profitable product. The people who make it, sell it, buy it,
and use it know exactly what it is. So why has the belief been
fostered that it is somehow indefinable and that defining it for
purposes of legislation would be difficult or impossible?

One of the main reasons is that pornography has traditionally
been seen in terms of “morality.” The laws against pornography
were—and in the United States and the United Kingdom still
are—"obscenity laws.” And the definition of obscenity is vague,
subjective, and reflects little more than the dominant mores and
values of the day. Morality is, and always has been, anti-sex and
even more so, anti-women.

Furthermore, art and literature have been censored by means
of these laws. Homosexuality—whether lesbian or gay—has
been, and still is, regarded as inherently obscene. In 1936, Rad-
clyffe Hall’s The Well of Loneliness was declared obscene because it
dealt with lesbianism. Nearly fifty years later, in 1984, the Lon-
don bookshop “Gay’s the Word” was prosecuted and 800 items
seized on the same grounds. Among the titles were works by
Oscar Wilde, Kate Millet, and Jean Genet—books that would
have merited no legal action had they been heterosexual.

OBSCENITY AND PORNOGRAPHY

The irony is that while obscenity legislation can lead to censor-
ship of non-pornographic material, it poses no real threat to
pornography itself. If anything, it protects pornography. Obscen-
ity laws look to see whether men are or the moral fabric of soci-
ety is “depraved and corrupted” (a concept that has been shown
through case law to have no consistent or practicable meaning at
all). The law does not look at pornography from the position of
women and children. If it did, it would see that this is not an is-
sue of morality but of power and of sexual objectification, sex-
ual subordination, sexual violence, and eroticized inequality.
You do not have to look far to find the evidence. In the
United Kingdom, the top shelves of newsstands in every neigh-
borhood are stocked with mainstream so-called “adult enter-
tainment” magazines containing photographs of women’s vagi-
nas and anuses, pulled open and posed gaping for the camera,
inviting penetration: women presented as constantly sexually
available, insatiable and voracious, or passive and servile, serving
men sexually. There are forms of technically legal child pornog-
raphy where women have their pubic hair shaved and are posed
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to look like little girls, linking male sexual arousal to children’s
bodies. There is also sexual violence, with women being humili-
ated, whipped, and beaten.

Ilegal pornography also circulates, sold from under the
counter. This pornography features women bound and gagged,
raped and tortured: cigarette burns on their breasts and genitals,
labia nailed to the top of a table, hanging by their breasts from
meat hooks. It includes visual records of child sexual abuse (called
child pornography) and material promoting pre-pubescent sex.
There is evidence of the existence of “snuff films” in which
women and children are sexually murdered on camera.

Obscenity legislation looks at this, and because it sees naked-
ness and genitals, and because it is sexually arousing, it just sees
“sex.” In the sexually explicit, sexualized context of pornogra-
phy, the dehumanization and subordination of women in the
so-called soft-core pornography and the violence and torture of
women in the so-called hard-core pornography are not recog-
nized as such. . ..

THE HARM IN MAKING PORNOGRAPHY

Apart from the harm that is visible in pornography . . . a very
substantial body of evidence shows that women and children
are harmed through the making and use of pornography.

If we look at the experience of women working within the
pornography industry, we find chilling accounts of sexual vio-
lence, rape, and coercion. The case of Linda Marchiano—who
under the name of Linda Lovelace was the “star” of the 1970s
porn film Deep Throat—is one of many examples. Linda—pre-
sented in the film as “liberated” and with an insatiable appetite
for fellatio—was held captive for two years under threat of death
by her boss, Charles Traynor. During the filming, she was hypno-
tized to suppress the normal gag response. She was tortured
when she tried to escape, was never let out of Traynor’s sight,
and at gunpoint, suffered innumerable other indignities. When
she finally escaped and told her story, it was echoed by that of a
great many other women involved in the pornography business.

During hearings held by Minneapolis City Council in 1983
when the Council was considering an ordinance to add pornog-
raphy as discrimination against women to existing civil rights
statutes, ex-prostitutes described being forced by their pimps to
be filmed having sex with dogs, or by the “johns” to copy what
they had seen in pornography: one had her pubic hair removed
with a jackknife, another was tied to a chair by a group of men
carrying S&M magazines who burnt her with cigarettes, at-
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tached metal clips to her breasts, and raped and beat her contin-
uously for twelve hours.

In the United Kingdom, a recent article in the Guardian de-
scribes the film of a ten-year-old boy with his wrists tied to-
gether at his throat and his feet tied to a hook above his head
while a group of men penetrate him anally and orally with their
fingers, fists, and penises. The boy is crying. The film sells for
£50. This article also includes an interview with a woman who
was used throughout her childhood for the making of porno-
graphic films: with adults, animals, and other children. These
examples illustrate some of the harm experienced by women
and children in the making of pornography. . . .

PORNOGRAPHY AND THE LAW

Government inquiries in Canada (1985), the United States
(1986), Australia (1988), and New Zealand (1989) have ac-
cepted the evidence of the links between pornography and harm
to women and children. In 1992, the Canadian Supreme Court
ruled unanimously that violent, subordinating, and dehumaniz-
ing pornography contributes to sexual violence and reinforces
sexual inequality. The courts in Canada also have successfully
used the three academic research categories and the evidence of
harm to prosecute violent and subordinating material and to ac-
quit sexually explicit material that is nonviolent and nonsubor-
dinating (including gay and lesbian material).

Even the Federal court in the United States, which in 1985
considered the civil rights ordinance drafted by the lawyer
Catharine MacKinnon and the writer Andrea Dworkin and which
was passed by the Minneapolis and Indianapolis city councils,
concluded that “pornography is a systematic practice of ex-
ploitation and subordination based on sex that differentially
harms women. The bigotry and contempt it produces, the acts of
aggression it fosters, harm women’s opportunities for equality
and rights of all kinds.” But the Court then decided that “this
simply demonstrated the power of pornography as speech” and
ruled that the free speech rights of the pornography industry
took precedence over women'’s rights to be free of sexual vio-
lence and inequality.

The real free speech issue for women is getting access to
speech, and the free speech issue in current debates on pornog-
raphy is being able to speak very much at all against pornogra-
phy. Women who do speak against pornography are attacked
constantly, stereotyped and monsterized, not just by the pornog-
raphy industry, but also by the sexual liberals and the libertarian
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left, who include the defenders of sado-masochism and who
define sexual liberation in terms of sexual violence and sadistic
pornography.

Among the misrepresentations and distortions emanating
from these constituencies are that feminist antipornography
campaigners have made alliances with the religious right, are
sexually repressed, and believe that pornography is the sole
cause of women’s oppression. This is all demonstrably untrue, as
is the suggestion that being against pornography means being
for censorship. On the contrary: given the scale of harm to
which it contributes, it is clear that pornography is not compati-
ble with the civil liberties of women.

LIMITING PORNOGRAPHY WITHOUT CENSORSHIP

So what is the answer? Should there be state censorship of vio-
lent and subordinating pornography? I do not think so. Censor-
ship is dangerous: freedom of speech matters. And it is now
possible to legislate against pornography without censorship,
using a harm-based equality approach rather than the obscenity
approach that has proven to be unenforceable, inappropriate,
and ineffective in dealing with pornography and has been used
to prosecute gay and lesbian material which is not pornography.

One proposal in the United Kingdom is for sex-discrimination
legislation that would enable people who could prove they were
victims of pornography-related harm to take civil action against
the manufacturers and distributors of pornography. This would
not ban the publication of pornography, and it would give no
power to the state to censor.

PORNOGRAPHY DOES NOT DESERVE
FREE-SPEECH PROTECTION

It is utter flimflammery to insist that we have to get social scien-
tists to prove that, for instance, pornography does harm. Inde-
pendently of any proof of harm that certain types of expression
do, we can recognize these types as being at best worthless, and
therefore not worth protecting. Any rational ground for thinking
that they do some harm is sufficient for prohibiting them.

Francis Canavan, Moral Ideas for America, ed. Larry P Arnn and Douglas A. Jeffrey,
1993.

Another proposal is to use the UK. Race Relations Act as a
model for legislating against pornography that could be shown
to have contributed to the incitement of sexual hatred and vio-
lence. In the United Kingdom, race-hatred literature is illegal
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because of the “identifiable harm” it causes to Black and Jewish
people who do not regard the legislation as censorship, but as a
guarantee of a measure of some freedom from racial hatred, vi-
olence, and discrimination. Why should not the same thing ap-
ply to women and pornography?

Take pornography out of the moral realm and place it in the
context of the evidence of harm and the structures of power and
abuse, and you find that it is not impossible to define at all.
MacKinnon and Dworkin came up with a workable legal defini-
tion at the request of the City Council of Minneapolis. Pornogra-
phy, they say, is graphic, sexually explicit, and it subordinates
women. It also presents women in one or more of the following
eight conditions of harm:

* dehumanized as sexual objects, things, or commodities;

* as sexual objects who enjoy humiliation or pain;

* as sexual objects who experience sexual pleasure in rape,
incest, or other sexual assault; as sexual objects tied up, cut
up, or mutilated or bruised, or physically hurt;

* in positions and postures of sexual submission, servility, or
display;

* being penetrated by objects or animals;

* in scenarios of degradation, humiliation, injury, and torture;

* shown as filthy or inferior, bleeding, bruised, or hurt in a
context that makes these conditions sexual;

* with their body parts (including vaginas, breasts, buttocks, or
anuses) exhibited such that women are reduced to those parts.

Although this definition is based upon the treatment of
women, it also applies to children or men or transsexuals—and
so it covers pedophilia and violent and subordinating gay por-
nography but excludes erotica.

None of this could guarantee the elimination of sexism and
sexual violence any more than the abolition of slavery ended
racism and racial violence. But like pornography today, Black
slavery in the United States was a major international profit-
making industry—and it was ended.

People have agreed to forgo certain freedoms because of the
damage and harm they do to other people. In the United King-
dom, these include the freedom to steal, to assault, to rape, to
murder, to incite racial hatred and discrimination, and to dis-
criminate in employment on the grounds of race or sex.

The freedom to incite sexual hatred, sexual violence, and sex
discrimination through pornography is another freedom people
should agree to forgo to ensure and safeguard the freedom,
safety, and civil liberties of women.
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VIEWPOINT

“Make no mistake: if accepted, the
feminist procensorship analysis
would lead inevitably to the
suppression of far more than
pornography.”

PORNOGRAPHY SHOULD NOT BE
RESTRICTED

Nadine Strossen

In the following viewpoint, Nadine Strossen argues that the First
Amendment contains no exception for sexual speech. If sexual
speech is censored or regulated, she contends, then other forms
of political expression will also be threatened. Strossen is the
president of the American Civil Liberties Union and the author
of Defending Pornography: Free Speech, Sex, and the Fight for Women's Rights,
from which this viewpoint is excerpted.

As you read, consider the following questions:

1. Who has the Supreme Court barred from suppressing free
speech, according to the author?

2. What important issues are highlighted by sexual speech that
“degrades” or “subordinates” women, according to Strossen?

3. In the author’s opinion, how would restricting speech that
conveys sexist ideas threaten other forms of speech?

Reprinted with the permission of Scribner, a division of Simon & Schuster, from Defending
Pornography: Free Speech, Sex, and the Fight for Women’s Rights by Nadine Strossen. Copyright ©1995
by Nadine Strossen.
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Martin Luther King, Malcolm X
Freedom of speech is as good as sex.

—Madonna, performer

Since Christianity . . . concentrated on sexual behavior as the
root of virtue, everything pertaining to sex has been a “special
case” in our culture, evoking peculiarly inconsistent attitudes.

—-Susan Sontag, writer

hile Madonna believes that free speech and sex are equally

good, many other Americans believe that they are equally
bad—at least when the speech is about sex. Therefore, just as the
American legal system has outlawed certain types of sexual activ-
ity—even by consenting adults in private—it has outlawed cer-
tain types of sexual expression—again, even by or for consent-
ing adults in private.

This sexual prudery in American law reflects our Puritan her-
itage. Garrison Keillor made this point with characteristic hu-
mor in his 1990 congressional testimony supporting the Na-
tional Endowment for the Arts, which was embattled because it
had funded certain sexually oriented works, including Robert
Mapplethorpe’s homoerotic photographs. Keillor said: “My an-
cestors were Puritans from England, [who] arrived here in 1648
in the hope of finding greater restrictions than were permissible
under English law at the time.”

THE SEXUAL EXPRESSION EXCEPTION

The First Amendment’s broadly phrased free speech guaran-
tee—"Congress shall make no law . . . abridging the freedom of
speech”—contains no exception for sexual expression.(Al-
though the First Amendment expressly prohibits only congres-
sional laws that abridge free speech, the Supreme Court has in-
terpreted it as implicitly prohibiting any government action that
abridges free speech. Moreover, the Court has held that the First
Amendment bars private citizens from invoking the legal sys-
tem—for example, through private lawsuits—to suppress free
speech.) Nevertheless, the Supreme Court has consistently read
such an exception into the First Amendment, allowing sexual
speech to be restricted or even banned under circumstances in
which it would not allow other types of speech to be limited.
While American law is, overall, the most speech-protective in
the world, it is far less protective of sexual speech than the law
in some other countries. Our First Amendment jurisprudence,
along with everything else in our culture, as Susan Sontag sug-
gests, treats sex as a “special case.”
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The very change in current law that procensorship feminists
advocate—that it target sexual expression that “subordinates” or
“degrades” women—highlights the important ideas that such
speech conveys about significant public issues, notably, gender
roles and gender-based discrimination. Consequently, the courts
have recognized that the subset of sexual speech that the Andrea
Dworkin—Catharine MacKinnon faction seeks to suppress, as dis-
tinct from the subset of sexual speech that is unprotected under
current obscenity doctrine, is really “political” speech, which
has traditionally received the highest level of legal protection.

The MacDworkinite concept of pornography, in focusing ex-
pressly on the political ideas conveyed by sexual expression,
would necessarily threaten other forms of political expression,
too. In contrast, the Court’s concept of obscene expression focuses
specifically on the alleged lack of ideas conveyed by such speech.
At least in theory, then, obscenity is a self-contained category of
sexual expression whose unprotected status does not directly
threaten other speech. As I will explain, in practice the concept of
obscenity cannot be cabined, and does threaten valuable expres-
sion. But the alternative, more expansive notion of pornography-
as-discrimination even more directly threatens a broader range of
speech, as well as many core free speech principles.

THE SPREAD OF CENSORSHIP

If we should restrict sexually explicit speech because it purveys
sexist ideas, as the feminist antipornography faction argues, then
why shouldn’t we restrict non—sexually explicit speech when it
purveys sexist ideas? And if speech conveying sexist ideas can be
restricted, then why shouldn’t speech be restricted when it con-
veys racist, heterosexist, and other biased ideas? These logically
indistinguishable applications of the feminist antipornography
analysis lead many in the Dworkin-MacKinnon camp, including
Dworkin and MacKinnon themselves, to advocate restricting
racist and other forms of “hate” speech.

Yet the Supreme Court has repeatedly held that the First
Amendment protects not only speech that is full of hate on the
speaker’s part, but also speech that is hateful to its audience. As
former justice Oliver Wendell Holmes declared, “[I]f there is
any principle of the Constitution that more imperatively calls for
attachment than any other it is the principle of free thought—
not free thought for those who agree with us but freedom for
the thought we hate.”’

Furthermore, the Supreme Court has consistently rejected
calls for censoring (nonobscene) speech when there is no
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| ALL CENSORSHIP IS POLITICAL

We hear a great deal from those who want censorship about the
harm which untrammelled communication can do to the young,
the ignorant and the weak-minded. Pornography, we are told,
must be restricted because of its bad influence upon behaviour.
We hear far less about the extraordinary effect of pornography
upon the morals and behaviour of the censorious, although I be-
lieve that a good many of their antics in seeking to restrict the
freedom of others to obtain and use pornography are more so-
cially harmful to the civil liberties of us all than the availability
of unrestricted pornography can possibly be.

Because whatever its ostensible motive, all censorship is political.
It is about the use of social power—the imposition of one fac-
tion’s wishes about what should be prohibited upon the free
choices of the rest of us.

Anthony Grey, Why Pornography Should Not Be Censored, 1993.

demonstrable, direct causal link between the speech and imme-
diate harm. But this is the feminist procensorship argument in a
nutshell—that pornography should be suppressed based on
speculation that it may lead to discrimination or violence against
women in the long run, despite the lack of evidence to substan-
tiate these fears. If we should restrict pornography on this basis,
then why shouldn’t we suppress any expression that might ulti-
mately have a negative effect?

FREE SPEECH IN JEOPARDY

If MacDworkinism should prevail in the courts, it would jeopar-
dize all of the foregoing free speech precedents and principles.
The government could outlaw flag burning and the teaching of
Marxist doctrine because they might lead to the erosion of patri-
otism and our capitalist system; white supremacist and black na-
tionalist speeches could be criminalized because they might lead
to racial segregation; peaceful demonstrations for (or against)
civil rights, women'’s rights, gay rights, and, indeed, any other
potentially controversial causes could be banned because they
might provoke violent counterdemonstrations; advertising for
alcohol, tobacco, and innumerable other products could be pro-
hibited because it might cause adverse health effects; feminist
expression could be stifled because it might threaten “traditional
family values” and the attendant domestic order and tranquillity;
abortion clinic advertising and other prochoice expression could
be suppressed because it might lead to the termination of poten-
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tial life; indeed, feminist antipornography advocacy could itself
be suppressed because it could endanger cherished constitu-
tional rights! The list is literally endless.

Make no mistake: if accepted, the feminist procensorship
analysis would lead inevitably to the suppression of far more
than pornography. At stake is all sexually oriented speech, any
expression that allegedly subordinates or undermines the equal-
ity of any group, and any speech that may have a tendency to
lead to any kind of harm. One might well ask about the feminist
procensorship philosophy, not what expression would be sti-
fled, but rather, what expression would be safe.
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CHAPTER PREFACE

In June 1990, Ruth Shulman and her family were returning
from Palm Springs, California, to their home in Santa Monica
when the car she was riding in crashed and overturned in a
ditch along the freeway. Shulman was seriously injured and
pinned inside the car. The paramedics who worked to free her
were wearing microphones. The helicopter that brought her to
the hospital emergency room had on board a crew from a real-
life rescue television show. When Shulman saw herself on TV
three months later, begging the paramedics to let her die, she
was stunned and outraged. She sued for invasion of privacy,
charging that her tragedy was taped without her knowledge or
consent.

Shulman is just one of dozens of people across the nation
who claim that their privacy has been invaded by broadcasters
who televised them without their permission. Shulman asks,
“Who gives anyone the right to take my private life and put it
on national TV if it isn’t a news story?” She believes she had a
valid expectation of a right to privacy at the accident scene since
it had been closed off to everyone except emergency personnel.
Seeing herself on television, and the possibility that her children
and her mother might one day hear her urging paramedics to
let her die, was “gruesome and upsetting,” she asserts. Shul-
man'’s supporters contend that she and others like her should be
allowed to keep their most tragic moments private.

Media lawyers fear that if the court rules in Shulman’s favor,
the freedom of the press would be restricted. They argue that
since the broadcast was truthful, it should be protected by the
First Amendment, regardless of the event’s newsworthiness or
offensiveness. Freedom of the press is “a basic constitutional
guarantee, and it has to be protected zealously, and it has to be
protected even when it is unpopular,” asserts a lawyer for the
television show. The California Supreme Court was expected to
rule on Shulman’s case in 1998.

Both sides agree that the right to privacy is a fundamental
right, but they disagree on which circumstances should be pro-
tected by this right. In the following chapter, the authors ques-
tion whether the loss of the right to privacy is harmful or bene-
ficial and whether the right to privacy is threatened in today’s
society.
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VIEWPOINT

“Giving up some measure of privacy
is exactly what the common good
requires.”

A Loss OF PRIVACY BENEFITS
SOCIETY

Amitai Etzioni

Amitai Etzioni is a professor at George Washington University in
Washington, D.C., and is the editor of the Responsive Community, a
quarterly communitarian journal. In the following viewpoint,
Etzioni argues that with the development of new technology, it
will be increasingly more difficult to protect people’s right to
privacy. However, Etzioni contends, a loss of privacy actually
benefits society by exposing criminals to public scrutiny.

As you read, consider the following questions:

1. According to Etzioni, what is the only way that old-fashioned
privacy can be restored?

2. How does the author counter charges that fingerprinting
welfare recipients will stigmatize them?

3. What guidelines does Etzioni suggest for additional limits on
the right to privacy?

Reprinted from Amitai Etzioni, “Less Privacy Is Good for Us (and You),” Responsive
Community, Summer 1996, by permission of the publisher.
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At first you are horrified. Your remaining shreds of privacy
are being peeled off of you as if you are caught in a night-
marish forced striptease. Neighbors listen in on your cellular
phone. Your boss taps into your e-mail and medical records. A
reporter easily pulls up on his home computer which video
tapes you rented, what you paid for with your credit card, and
with whom you traveled to Acapulco. Furiously you seek new
laws to protect yourself from data rape.

THE GENIE Is OUT OF THE BOTTLE

Not so fast. Our ability to restore old-fashioned privacy is about
the same as our ability to vanquish nuclear weapons. Once the
genie of high-power computers and communication technolo-
gies has been let out of the bottle, no one can cork it again. We
must either return to the Stone Age—pay cash, use carrier pi-
geons, forget insurance—or learn to live with shrunken privacy.
Laws already on the books mainly foster a Prohibition-like ef-
fect: those keen to read your dossier do so sub rosa rather than in
broad daylight.

Most important, giving up some measure of privacy is exactly what the
common good requires. And, with some good will, we can mitigate
the intrusive consequences. Take first a non-inflammatory case.
Would you like Americans to be required to put out garbage in
see-through bags, as residents of Tokyo are? You would if you re-
alized that transparent bags help ensure that people will separate
glass and cans from the rest of their trash. (If a person is keen to
hide, say, used condoms from neighbors, he can put them in a
paper bag within the clear bag,)

But what about more provocative cases, such as fingerprint-
ing those who receive welfare checks? Such a practice makes
them feel like criminals, civil libertarians complain. But would
you rather continue a system in which numerous individuals
each collect several welfare, unemployment, and Social Security
checks? Moreover, once fingerprinting is widely applied, the
stigma will wane. Students are already routinely fingerprinted
when they take the LSATs.

Keeping computerized data about physicians who have been
kicked out of hospitals maintains a record that shadows them
long after they have paid their dues. But would you rather re-
turn to the world we had until recently, in which doctors who
killed several patients due to gross negligence in New Jersey
could cross the state lines and repeat their performance with
impunity? (The databank records only that a physician has been
forced to leave “for a cause.”)

74

e



Civil Liberties Frontmatter 2/26/04 $°ZO PM Page 75

Child care centers and schools can now find out if security
personnel they hire have a record of child abuse, a civil libertar-
ian’s nightmare. But would you rather have your child in a facil-
ity like the one in Orlando, Florida, where a guard made sexual
advances to boys, because management learned only after the
fact that he was previously convicted of raping a 14-year-old?
(Such people are entitled to jobs, but, in my book, not attending
to children.) And while most of us would rather not have our
sexual preferences advertised, we support the new Megan’s law
that allows parents to find out when their new neighbor is a
convicted child molester.

| USING SURVEILLANCE TO KEEP THE BABY SAFE

Every morning, when the couple left their Long Island home for
work, they handed their 10-month-old daughter over to a
nanny. They had liked the woman at first, but lately she seemed a
little sloppy and neglectful. Still, they weren’t entirely sure.

The couple opted for a novel solution: They hired a local busi-
ness to wire the main playroom for audio and video. The tapes,
recorded by a camera smaller than a beeper hidden behind a
clock, confirmed their suspicions. While the baby cried and
crawled around, the nanny watched soaps. The next day, they
fired her.

Nicole Gaouette, Christian Science Monitor, June 24, 1996.

Does it make sense, in the hallowed name of privacy, to allow
both deadbeat fathers and students who default on their loans to
draw a salary from a government agency, just to avoid the use of
computer cross-checks? Would you rather allow banks to hide
the movements of large amounts of cash, or curb drug lords’
transactions? Would you rather be treated with an antibiotic to
which you are allergic as you are wheeled into an emergency
room, or have a new health card (in your possession) display a
warning?

THE WAY TO AvOID A POLICE STATE

Will all these new knowledge technologies lead to a police state,
as civil libertarians constantly warn us? As I see it, the shortest
way to tyranny runs the other way around: If we do not signifi-
cantly improve our ability to reduce violent crime, sexual abuse,
and to stem epidemics, an ever-larger number of Americans will
demand strong-armed authorities to restore law and order. Al-
ready too many desperate fellow citizens are all too ready to
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“suspend the Constitution until the war against drugs is won.”
Let us allow the new capabilities of cyberspace help restore civil
order, which is at the foundation of ordered liberties.

We are properly distressed when we are denied credit, or
learn that the wrong person has been arrested, because of mis-
takes in databanks. But this is not the effect of a violation of pri-
vacy. It is the consequence of data poorly collected and sloppily
maintained. We urgently need quicker and easier ways to make
corrections in our dossiers, rather than to try to ban largely ben-
eficial new information technologies just because they need fine
tuning. Congress should pass the Ombudsperson Office Law to
this effect. Better yet, rather than wait until complaints are filed,
it should proactively test samples of files to ensure that error
rates are low and corrections expeditious.

Once one accepts that privacy is not an absolute value, we
must look for the criteria that will guide us when additional
trimming of this basic good is suggested. Guidelines include the
following: tolerate new limitations on privacy only when there
is a compelling need (e.g., to reduce the spread of contagious
disease); minimize the entailed intrusion (e.g., measure the
temperature of a urine sample for drug tests, rather than ob-
serve as it is being produced); double check that there is no
other way of serving the same purpose; and, minimize the side
effects (e.g, insist that we be allowed to refuse junk mail).

Frankly, most of us would rather prevent others from peeping
into our records, but we can readily see the merits of tracking
data about other people. Well, they feel the same way about us.
Let those who have never speeded, have always paid their taxes
in full, or have no other reason to be under some form of social
scrutiny, cast the first stone.
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VIEWPOINT

“The right to privacy is essential to
the preservation of freedom.”

A Loss ofF PrivaAcy HARMS SOCIETY
Joseph S. Fulda

In the following viewpoint, Joseph S. Fulda argues that a society
cannot be free if citizens do not have a right to privacy. Privacy
is essential because a government that is ignorant of an individ-
ual’s thoughts and deeds cannot act to impinge on his or her
rights, he asserts. However, Fulda contends, the people’s right to
privacy has come under attack. Society should do everything it
can to protect its right to privacy, he maintains. Fulda is a con-
tributing editor of the Freeman, a monthly libertarian magazine.

As you read, consider the following questions:

1. What is the positive feedback loop for privacy, according to
Fulda?

2. In the author’s opinion, what is the most blatant
governmental violation of a person’s right to privacy?

3. How does money both protect and abridge privacy, according
to the author?

Reprinted from Joseph S. Fulda, “Liberty and Privacy: Connections,” The Freeman,
December 1996, by permission of The Freeman.
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f property is liberty’s other half, privacy is its guardian. The

right to privacy is essential to the preservation of freedom for
the simplest of reasons. If no one knows what I do, when I do
it, and with whom I do it, no one can possibly interfere with it.
Intuitively, we understand this, as witness our drawing the cur-
tains and pulling the window shades down when prowlers are
about. The threat to freedom comes from both the criminal and
the state, from any and all ways and means in which others
forcibly overcome our will. Just as we do not want burglars cas-
ing our homes, we should fear the government’s intimate
knowledge of the many details of our daily lives.

Although equally critical to liberty, privacy rights, unlike prop-
erty rights, are not enumerated in the Constitution (except for
the fourth amendment’s protection of “persons, houses, papers,
and effects” from unreasonable searches), although throughout
most of our history Americans have retained their right to pri-
vacy. Today, however, this right is insecure as the courts, except in
a few cases, have been unwilling to find in privacy a right re-
tained by the people as suggested by the ninth amendment’s dec-
laration and . . . have been unwilling to bar legislated invasions of
privacy on the grounds that they are simply outside the scope of
the few and well-defined powers granted by the Constitution to
the Congress.

Nor is privacy from the snoop afforded that much more pro-
tection today. Few, indeed, are the invasions of privacy regarded
as criminal, rather than tortious, and many are not actionable at
all. Paradoxically, the argument has been that one has a liberty to
invade the privacy of others, if there is no reasonable expecta-
tion for that privacy. That may sound reasonable, but it forms
what engineers term a positive feedback loop: The more privacy
is invaded, the less reason one has to expect privacy, and there-
fore the more it may be invaded. This faulty jurisprudential the-
ory has single-handedly eviscerated tort law and rendered the
only specific privacy protection in the Bill of Rights—that bar-
ring unreasonable searches—weaker and weaker. The proper re-
sponse to this flawed reasoning is simple: People often expect,
in the sense of justly demand, what they cannot expect, in the
sense of predict. We may thus have a right to expect our privacy
to be respected in the former sense, whether or not we may ex-
pect it to be respected in the latter sense. Expectations, in other
words, must be defined against a fixed standard of reasonable-
ness, not one programmed to continuously decay.

The most egregious governmental violation of our privacy
lies with our tax system, which is frankly frightening, as the po-
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tential for the destruction of liberty arising from the reams of
information returned annually to the government is vast. The
government is told our famﬂy size, our occupation, our business
associates—employers, employees, contractors, partners, and the
like (and, if we report barter income, some of our friends, as
well), our holdings (unless we realize neither profit nor loss
from their transfer and, also, gain no income while we continue
our ownership), our schooling (unless it is not relevant to our
work), and our provisions for retirement. Although no one may
expect such dire consequences, the potential exists for such di-
verse state initiatives as population control programs, mandatory
occupational tracks, massive interference with freedom of asso-
ciation, and enforcement of any or all of these by threat of loss
of our holdings. Without this tax-related information, such in-
terferences would be impossible. It is no accident that totalitar-
ian systems in which there is no freedom whatsoever also toler-
ate no privacy. For Big Brother to act, he must know, and state
surveillance with spies everywhere was a staple of the now-
fallen totalitarian regimes.

| PRIvACY PROTECTS FREEDOM

A primary moral foundation for the value of privacy is its role as
a condition of freedom: A shield of privacy is absolutely essential
if one is freely to pursue his or her projects or cultivate intimate
social relationships.

If people know that I am watching them, compiling a record of
their activities or monitoring their conversations, they are apt to
be more self-conscious and preoccupied with whether their
statements or actions meet my approval. Besides causing such in-
hibitions, those who violate our private space by acquiring con-
fidential information without permission may use it to exercise
control over our activities.

Richard A. Spinello, America, January 4, 1997.

Nor are these concerns the idle musings of a libertarian
alarmist. Buried deep in the pages of the Federal Register is
news that the Internal Revenue Service (IRS) is implementing a
massive new initiative, styled Compliance 2000. At the heart of
the initiative is “a huge database” with “personal information
on every American” gathered from records kept by “other fed-
eral agencies, state and local authorities, private organizations
and the media.” The regulation giving notice of this massive
new database, composed of records from cyberspace as well as
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more traditional sources, stated that Compliance 2000 is “ex-
empt from the notification, access, and content provisions of the
Privacy Act [1974].” In other words, “[t]his means that the IRS
doesn’t need permission to get information, doesn’t need to
show it to you, and doesn’t need to correct the information
even if it's wrong.” Privacy groups such as EPIC (Electronic Pri-
vacy Information Center) and business groups such as the DMA
(Direct Marketing Association) strenuously opposed the initia-
tive, but it went forward anyway. The IRS hopes to look at what
is consumed as a check on the self-reporting of what is pro-
duced, but the potential for abuse and, according to the DMA,
for chilling legitimate businesses is obviously vast.

And, just as the state, in this initiative and more generally,
threatens privacy, the market protects it. Consider the market in-
stitution of money. Money must be portable, durable, and lim-
ited in quantity but the value of money lies not only in what it
can buy, but also in its protection of privacy. Under a barter
regime, everyone I buy from knows what I produce, and every-
one I sell to knows what I consume. In the cash economy, only
my customers know what I produce and only those from whom
I purchase know what I consume. That is why the black-market
cash economies of the once-totalitarian regimes of Eastern Eu-
rope were synonymous with the bits and pieces of freedom that
survived there. Of course, cash transactions protect privacy from
the snoop as well as from the state. With my bank-issued Master-
Card number, for example, any mail-order merchant can find
out the sum of my purchases and cash advances, my last pay-
ment, my next due date and minimum amount due, and my
credit line, for all it takes is the credit card number and my zip
code, the former of which he must have to claim payment and
the latter of which he must have to deliver the goods.

To a lesser extent, even the serial numbers on paper money
abridge privacy, as those who engage in businesses the feds do
not approve of, such as the drug trade, have found out. Bank
holdings are even more vulnerable, because upon transfer of
large amounts of cash from accounts (marked with an ever-
present Taxpayer Identification Number), the government is im-
mediately notified. The new industry now known as money-
laundering provides nothing but privacy-protection services to
the rather large market spawned by various federal prohibi-
tions—and this simple fact holds, whatever one’s opinion of the
nature of the enterprises whose privacy is being protected.

Privacy is the great shield of freedom from interference. Ev-
eryone who savors freedom will champion the right to privacy.

80

e



Civil Liberties Frontmatter 2/26/04 $°ZO PM Page 81

VIEWPOINT

“Now that privacy cannot easily be
created by simple physical space, it
is all the more important to insure
the existence of private enclaves . . .
through new law.”

MORE LAWS ARE NEEDED TO
PROTECT PRIVACY

Cass R. Sunstein

Diana, the Princess of Wales, was killed in August 1997 in a car
crash as she was being pursued by photographers who were try-
ing to take her picture. In the following viewpoint, Cass R. Sun-
stein argues that while some laws protect celebrities from un-
wanted attention, more laws are needed to keep their privacy
from being invaded. Additional laws protecting the privacy of
celebrities would benefit everyone else as well, he maintains.
Sunstein is a professor at the University of Chicago Law School
and the author of Democracy and the Problem of Free Speech.

As you read, consider the following questions:

1. According to Sunstein, what existing laws can help protect a
person’s right to privacy?

2. In what ways can the states do more to protect the right to
privacy, in the author’s opinion?

3. What two reasons does Sunstein give for why society should
protect a celebrity’s right to privacy?

Reprinted from Cass R. Sunstein, “Reinforce the Walls of Privacy,” The New York Times,
September 6, 1997, by permission. Copyright ©1997 by The New York Times Company.
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he death of Diana, Princess of Wales, has left us with diffi-
cult questions about the relationship between free speech
and privacy: Does the law allow celebrities to protect themselves
from harassment? And should the law do more?
The answer to both is an emphatic yes. Existing laws can help
insure privacy, but the time has come for some creative thinking
about other possibilities.

EXISTING LAWS

Everyone, even the most famous people, can use laws against
trespass to prevent intrusions on private property and the law of
libel to protect against intentional or reckless falsehoods. Most
states provide other protections as well. It is generally grounds
for a lawsuit, for example, if someone intrudes on your private
domain by eavesdropping electronically or wiretapping.

The law also prohibits using a celebrity’s name in advertising
without permission. A cereal company cannot claim or suggest
that Michael Jordan enjoys its product unless Mr. Jordan agrees.

In addition, state laws generally prohibit news organizations
from placing people in a “false light in the public eye.” A news-
paper can be sued if, for example, it prints a photograph of two
famous people at dinner and wrongly implies that they are ro-
mantically involved. Many states also restrict public disclosure of
private facts, even if what is said is true.

The free-speech arguments being heard in the aftermath of
Diana’s death have, of course, already been used against these
existing laws. And in general, courts have concluded that such
privacy protections do not violate the First Amendment.

The First Amendment is not an absolute, courts have said, and
it allows states some room to restrict speech in the interest of
safeguarding privacy. Even if trespass law interferes with what
the press would like to do, it is hardly unconstitutional, and
commercial exploitation of celebrities’ names can be banned
without offending the First Amendment.

Harder constitutional questions arise when states allow
claims involving “false light” and the disclosure of private facts.
The Supreme Court has said surprisingly little about those ques-
tions. In its only major ruling on the subject, 30 years ago, the
Court said that in “matters of public interest” the press had spe-
cial latitude, but the Justices did not define their terms. Among
the things that remain uncertain is the extent to which state law
can protect the privacy of television stars and athletes, as op-
posed to elected officials.

It is in such areas that the law could do more. Some states

82

e



Civil Liberties Frontmatter 2/26/04 $°ZO PM Page 83

might build on their existing laws to create a firmer wall of pri-
vacy around people who do not want to be exploited, harassed
or humiliated. States might, for example, try specifically forbid-
ding photographers to invade a private domain through the use
of long-distance photographic equipment. They might allow
people to recover damages if they have been repeatedly harassed
about a personal tragedy. They might make it a misdemeanor to
publish photographs taken without permission in a home or
other private domain.

|'THE BEST BET

The threats to privacy in American society have become so perva-
sive that federal and state laws simply have not kept up. And it
does little good to pass new narrowly targeted privacy laws—
covering, say, medical records or, perhaps, employment records—
because new privacy issues emerge every day.

The best bet is a federal privacy law that applies to both the gov-
ernment and private sector. It should set parameters on the kind
of information that may be legally obtained on an individual,
how it may be used and by whom.

Joseph Perkins, San Diego Union-Tribune, September 12, 1997.

In such experiments, however, a good deal of creativity and
care is required. Broadly drawn laws would create problems. For
example, the First Amendment would almost certainly bar any
law that might have been used to forbid the publication of the
famous photographs of Gary Hart with Donna Rice. These kinds
of hurdles, though, should not discourage experimentation, be-
cause it is perfectly legitimate for states to experiment with new
ways to adapt to social and technological change.

Two REASONS TO CARE

All this leaves a final question: Why should the rest of us care
about intrusions on the privacy of celebrities and other famous
people, hardly the most disadvantaged members of society?
There are two reasons.

First, a democracy is badly served when newspapers and tele-
vision focus so intensely on the personal joys and tragedies of
famous people. This kind of “news” crowds out more serious is-
sues, and there is an important difference—as the Constitution’s
framers well knew, and as many people today appear to have
forgotten—between the public interest and what interests the
public.
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Second, intrusions on the privacy of celebrities are, at least
potentially, intrusions on the privacy of everyone. New technol-
ogy is making it extremely difficult for both celebrities and or-
dinary people to insulate themselves from public view, espe-
cially at their most vulnerable moments.

People who have lost a house or a child or a spouse are often
unable to grieve privately, simply because of the persistence of
someone who wants to exploit their tragedy. Now that privacy
cannot easily be created by simple physical space, it is all the
more important to insure the existence of private enclaves,
through changes in attitude or, if necessary, through new law. If
famous people are unable to protect themselves against public
inspection of their private lives, the same may eventually be true
for the rest of us.
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VIEWPOINT

“Every state already provides civil
remedies for those who believe their
privacy has been violated.”

MORE LAwWS ARE NOT NEEDED TO
PROTECT PRIVACY

Jane E. Kirtley

The term “paparazzi,” which often has negative connotations,
refers to photographers who pursue celebrities in order to take
candid photographs of them. In the following viewpoint, Jane E.
Kirtley argues that passing laws to restrict the actions of pa-
parazzi who harass celebrities, such as those who were chasing
Princess Diana when she was killed in a car crash in August
1997, would violate the First Amendment. Distinguishing be-
tween “legitimate” news gatherers and paparazzi would be im-
possible, she contends, and would lead to a suppression of dis-
sent. Those whose rights to privacy are truly violated have
options to seek redress under civil laws, she maintains. Kirtley, a
lawyer and former newspaper reporter, is the executive director
of the Reporters Committee for Freedom of the Press in Arling-
ton, Virginia.

As you read, consider the following questions:
1. What are some laws suggested to protect celebrities’ right to
privacy, as cited by the author?

2. In Kirtley’s opinion, what laws already protect the privacy of
celebrities?

3. What is legislation aimed at curbing the paparazzi really
concerned about, according to the author?

Reprinted from Jane E. Kirtley, “Risky Control Notions,” The Washington Times, September
14, 1997, by permission of Scripps Howard News Service.
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fter the shocking death of Princess Diana, the blame game

began. Who better to condemn than the paparazzi, those
rogue photojournalists who dog the rich and famous in hopes
of snapping the elusive million-dollar shot?

Forget the fact that the public gobbles up salacious pictures
by the dozen, or that news organizations of every stripe cater to
that insatiable appetite. In the wake of the death of a princess,
the establishment news media rushed to distinguish themselves
from the “gutter press” and the guttersnipes who feed it, and
celebrities and politicians colluded to launch an assault on the
First Amendment.

SUGGESTED LEGISLATION

Various self-serving individuals insist that celebrities represent
some kind of endangered species, whose pampered lives are
made a living hell by the surveillance of free-lance photogra-
phers. Legislation is needed to create “buffer zones” to insulate
the poor things from unwanted press attention and to ratchet
up the penalties for intrusions into “personal space.”

One security expert contends that paparazzi should be re-
quired to obtain permits before plying their trade, and a former
publicist for the late Dodi Fayed said a “Son of Sam” law should
make it a crime to photograph an unwilling subject, and allow
the state to confiscate any profits as the financial fruits of such
“crimes.”

Virtually everyone who proposes these laws insists they will
apply only to the paparazzi—not to legitimate news gatherers.
But no one has explained who will decide which media are
“legitimate.”

The lines between tabloid and establishment press are none
too clear. The explosion of new technology means anyone with
a cheap videocam and a modem can become an international
publisher. And government licenses can easily be used to silence
opposition journalism. Any law that discriminates between cate-
gories of news gatherers is doomed to succumb to a First
Amendment challenge.

Criminal conduct, on the other hand, has never been pro-
tected by the First Amendment. Many of the tactics used by the
paparazzi could be punished under existing statutes outlawing
trespass, stalking, or recklessly endangering others. Every state
already provides civil remedies for those who believe their pri-
vacy has been violated.

Since 1890, when Louis Brandeis defined privacy as “the
right to be left alone,” courts have struggled to reconcile that in-

86

e



Civil Liberties Frontmatter 2/26/04 $°ZO PM Page 87

dividual “right” with the constitutionally guaranteed rights of
the news media to vigorously report on politicians, sports fig-
ures and movie stars—most of whom would certainly prefer
that their personal and financial peccadilloes be left uncovered.

FEEDING FRENZY

Marshall Ramsey. Reprinted by permission of Copley News Service.

In the United States, privacy law evolved primarily through
the common law. Court cases are flexible enough to accommo-
date these competing interests because they allow a judge to
balance individual rights against the newsworthiness of a partic-
ular subject, resulting in an equitable outcome most of the time.

But in France, home of the most restrictive privacy statutes in
the world, the rich and powerful use court orders to stop publi-
cation of just about anything they don'’t like, and to collect hefty
damages in the bargain. This lethal combination has cowed the
French media to the point that investigative journalism is almost
unknown there. But it still didn’t prevent the crash in the Paris
tunnel.

TASTE AND CONTROL

A growing movement has advocated similar laws in this country.
In the name of protecting privacy, a proposed California law
would make it illegal to photograph an accident scene. Such a
statute might seem edifying, because it would shield the public
from some grisly pictures. But it would also mean they could
only learn the “official story.”

Considered in that light, the news value of the photographs
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that the paparazzi took of Princess Diana’s accident scene be-
comes clear because those “prurient” pictures might hold the
answers to some of the nagging questions that still surround the
events of that tragic night.

Legislation aimed at curbing the paparazzi can’t withstand
constitutional scrutiny because it is really about taste and con-
trol, not privacy. The First Amendment decrees that the govern-
ment can’t dictate what the public has a right to know. Neither
should publicists to the stars.
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VIEWPOINT

“Students who voluntarily participate
in school athletics have reason to
expect intrusions upon normal rights
and privileges, including privacy.”

RANDOM DRUG TESTS ON STUDENT-
ATHLETES DO NOT VIOLATE THE
RIGHT TO PRIVACY

Antonin Scalia et al.

Antonin Scalia is a justice on the U.S. Supreme Court. In the fol-
lowing viewpoint, Scalia, joined by chief justice William Rehn-
quist and justices Anthony Kennedy, Clarence Thomas, Ruth
Bader Ginsburg, and Stephen Breyer, finds that random drug
searches of student athletes do not violate their right to privacy.
Student athletes are subjected to more regulations than other
students and should not expect the same level of privacy, the
justices contend. Furthermore, the authors agree that the school
has a compelling interest in testing the student athletes for
drugs, and therefore violation of their privacy is justified.

As you read, consider the following questions:

1. What is the Fourth Amendment’s ultimate measure of the
constitutionality of a government search, according to the
authors?

2. When can a search still be considered reasonable even if it is
not supported by a warrant or probable cause, in the authors’
opinion?

3. According to the justices, in what ways are the privacy
expectations of student athletes infringed upon in the school
setting?

Reprinted from the majority opinion of the Supreme Court of the United States

(including Justices Antonin Scalia, William Rehnquist, Anthony Kennedy, Clarence

Thomas, Ruth Bader Ginsburg, and Stephen Breyer) in the decision of Vernonia School
District 47] v. Acton, June 26, 1995.
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etitioner Vernonia School District 47] (District) operates one
high school and three grade schools in the logging commu-
nity of Vernonia, Oregon. As elsewhere in small-town America,
school sports play a prominent role in the town’s life, and stu-
dent athletes are admired in their schools and in the community.

DRUG PROBLEMS IN THE SCHOOLS

Drugs had not been a major problem in Vernonia schools. In the
mid-to-late 1980’s, however, teachers and administrators ob-
served a sharp increase in drug use. Students began to speak out
about their attraction to the drug culture, and to boast that there
was nothing the school could do about it. Along with more
drugs came more disciplinary problems. Between 1988 and
1989 the number of disciplinary referrals in Vernonia schools
rose to more than twice the number reported in the early
1980’s, and several students were suspended. Students became
increasingly rude during class; outbursts of profane language
became common.

Not only were student athletes included among the drug
users but, as the District Court found, athletes were the leaders
of the drug culture. This caused the District’s administrators
particular concern, since drug use increases the risk of sports-
related injury. Expert testimony at the trial confirmed the dele-
terious effects of drugs on motivation, memory, judgment, re-
action, coordination, and performance. The high school football
and wrestling coach witnessed a severe sternum injury suffered
by a wrestler, and various omissions of safety procedures and
misexecutions by football players, all attributable in his belief to
the effects of drug use.

Initially, the District responded to the drug problem by offer-
ing special classes, speakers, and presentations designed to deter
drug use. It even brought in a specially trained dog to detect
drugs, but the drug problem persisted. According to the District
Court:

[T]he administration was at its wits end and . . . a large segment
of the student body, particularly those involved in interscholastic
athletics, was in a state of rebellion. Disciplinary problems had
reached “epidemic proportions.” The coincidence of an almost
three-fold increase in classroom disruptions and disciplinary re-
ports along with the staff’s direct observations of students using
drugs or glamorizing drug and alcohol use led the administra-
tion to the inescapable conclusion that the rebellion was being
fueled by alcohol and drug abuse as well as the student’s misper-
ceptions about the drug culture.
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At that point, District officials began considering a drug-
testing program. They held a parent “input night” to discuss the
proposed Student Athlete Drug Policy (Policy), and the parents
in attendance gave their unanimous approval. The school board
approved the Policy for implementation in the fall of 1989. Its
expressed purpose is to prevent student athletes from using
drugs, to protect their health and safety, and to provide drug
users with assistance programs.

THE DRUG TESTS

The Policy applies to all students participating in interscholastic
athletics. Students wishing to play sports must sign a form con-
senting to the testing and must obtain the written consent of
their parents. Athletes are tested at the beginning of the season
for their sport. In addition, once each week of the season the
names of the athletes are placed in a “pool” from which a stu-
dent, with the supervision of two adults, blindly draws the
names of 10% of the athletes for random testing. Those selected
are notified and tested that same day, if possible.

The student to be tested completes a specimen control form
which bears an assigned number. Prescription medications that
the student is taking must be identified by providing a copy of
the prescription or a doctor’s authorization. The student then
enters an empty locker room accompanied by an adult monitor
of the same sex. Each boy selected produces a sample at a urinal,
remaining fully clothed with his back to the monitor, who
stands approximately 12 to 15 feet behind the student. Monitors
may (though do not always) watch the student while he pro-
duces the sample, and they listen for normal sounds of urina-
tion. Girls produce samples in an enclosed bathroom stall, so
that they can be heard but not observed. After the sample is pro-
duced, it is given to the monitor, who checks it for temperature
and tampering and then transfers it to a vial.

The samples are sent to an independent laboratory, which
routinely tests them for amphetamines, cocaine, and marijuana.
Other drugs, such as LSD, may be screened at the request of the
District, but the identity of a particular student does not deter-
mine which drugs will be tested. The laboratory’s procedures
are 99.94% accurate. The District follows strict procedures re-
garding the chain of custody and access to test results. The labo-
ratory does not know the identity of the students whose sam-
ples it tests. It is authorized to mail written test reports only to
the superintendent and to provide test results to District person-
nel by telephone only after the requesting official recites a code
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confirming his authority. Only the superintendent, principals,
vice-principals, and athletic directors have access to test results,
and the results are not kept for more than one year.

If a sample tests positive, a second test is administered as soon
as possible to confirm the result. If the second test is negative, no
further action is taken. If the second test is positive, the athlete’s
parents are notified, and the school principal convenes a meeting
with the student and his parents, at which the student is given
the option of (1) participating for six weeks in an assistance pro-
gram that includes weekly urinalysis, or (2) suffering suspension
from athletics for the remainder of the current season and the
next athletic season. The student is then retested prior to the start
of the next athletic season for which he or she is eligible. The
Policy states that a second offense results in automatic imposi-
tion of option (2); a third offense in suspension for the remain-
der of the current season and the next two athletic seasons.

THE LAWSUIT

In the fall of 1991, respondent James Acton, then a seventh-
grader, signed up to play football at one of the District’s grade
schools. He was denied participation, however, because he and
his parents refused to sign the testing consent forms. The Actons
filed suit, seeking declaratory and injunctive relief from enforce-
ment of the Policy on the grounds that it violated the Fourth
and Fourteenth Amendments to the United States Constitution
and Article I, 9, of the Oregon Constitution. After a bench trial,
the District Court entered an order denying the claims on the
merits and dismissing the action. The United States Court of Ap-
peals for the Ninth Circuit reversed, holding that the Policy vio-
lated both the Fourth and Fourteenth Amendments and Article I,
9, of the Oregon Constitution. We granted certiorari.

THE FOURTH AMENDMENT

The Fourth Amendment to the United States Constitution pro-
vides that the Federal Government shall not violate “[t]he right
of the people to be secure in their persons, houses, papers, and
effects, against unreasonable searches and seizures, . . .” We have
held that the Fourteenth Amendment extends this constitutional
guarantee to searches and seizures by state officers, [Elkins v.
United States (1960)], including public school officials, [New Jersey
v.T.L.O. (1985)]. In Skinner v. Railway Labor Executives’ Assn. we held
that state-compelled collection and testing of urine, such as that
required by the Student Athlete Drug Policy, constitutes a
“search” subject to the demands of the Fourth Amendment.
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As the text of the Fourth Amendment indicates, the ultimate
measure of the constitutionality of a governmental search is
“reasonableness.” At least in a case such as this, where there was
no clear practice, either approving or disapproving the type of
search at issue, at the time the constitutional provision was en-
acted, we found in Skinner, (quoting Delaware v. Prouse [ 1979]), that
whether a particular search meets the reasonableness standard
“‘is judged by balancing its intrusion on the individual’s Fourth
Amendment interests against its promotion of legitimate gov-
ernmental interests.” Where a search is undertaken by law en-
forcement officials to discover evidence of criminal wrongdo-
ing, this Court has said that reasonableness generally requires
the obtaining of a judicial warrant. Warrants cannot be issued,
of course, without the showing of probable cause required by
the Warrant Clause. But a warrant is not required to establish the
reasonableness of all government searches; and when a warrant
is not required (and the Warrant Clause therefore not applica-
ble), probable cause is not invariably required either. A search
unsupported by probable cause can be constitutional, we . . .
said in Griffin v.Wisconsin (1987), “when special needs, beyond
the normal need for law enforcement, make the warrant and
probable-cause requirement impracticable.”

INOT AN ABSOLUTE RIGHT

Students at public institutions have not abandoned their consti-
tutional rights at the schoolhouse door. The Constitution protects
them from “unreasonable” searches. . . .

[However], Fourth Amendment rights are not absolute. They
must be balanced against an overriding public interest. . . .
A right to privacy, to be sure, is a valuable right, but . . . the uni-
versity’s random testing program is a small invasion when bal-
anced against a large problem. In any event, those who live
locker room lives have mighty little privacy left to protect.

James K. Kilpatrick, Conservative Chronicle, June 22, 1994.

We have found such “special needs” to exist in the public-
school context. There, as the District Court noted, the warrant re-
quirement “would unduly interfere with the maintenance of the
swift and informal disciplinary procedures [that are] needed,”
and “strict adherence to the requirement that searches be based
upon probable cause” would undercut, as we ruled in T.L.O., “the
substantial need of teachers and administrators for freedom to
maintain order in the schools.” The school search we approved
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in T.L.O., while not based on probable cause, was based on indi-
vidualized suspicion of wrongdoing. As we explicitly acknowl-
edged in T.L.O. (quoting United States v. Martinez-Fuerte [1976]),
however, “‘the Fourth Amendment imposes no irreducible re-
quirement of such suspicion.”” We have upheld suspicionless
searches and seizures to conduct drug testing of railroad person-
nel involved in train accidents; to conduct random drug testing
of federal customs officers who carry arms or are involved in
drug interdiction; and to maintain automobile checkpoints look-
ing for illegal immigrants and contraband and drunk drivers. . . .

FOURTH AMENDMENT RIGHTS IN THE SCHOOLS

Fourth Amendment rights, no less than First and Fourteenth
Amendment rights, are different in public schools than else-
where; the “reasonableness” inquiry cannot disregard the
schools’ custodial and tutelary responsibility for children. For
their own good and that of their classmates, public school chil-
dren are routinely required to submit to various physical exami-
nations, and to be vaccinated against various diseases. According
to the American Academy of Pediatrics, most public schools
“provide vision and hearing screening and dental and dermato-
logical checks. . . . Others also mandate scoliosis screening at ap-
propriate grade levels.” In the 1991-1992 school year, all 50
States required public-school students to be vaccinated against
diphtheria, measles, rubella, and polio. Therefore, we found in
T.L.O. that, particularly with regard to medical examinations and

procedures, . . .“students within the school environment have a
lesser expectation of privacy than members of the population
generally.”

Legitimate privacy expectations are even less with regard to
student athletes. School sports are not for the bashful. They re-
quire “suiting up” before each practice or event, and showering
and changing afterwards. Public school locker rooms, the usual
sites for these activities, are not notable for the privacy they af-
ford. The locker rooms in Vernonia are typical: no individual
dressing rooms are provided; shower heads are lined up along a
wall, unseparated by any sort of partition or curtain; not even all
the toilet stalls have doors. As the United States Court of Appeals
for the Seventh Circuit has noted, there is “an element of ‘com-
munal undress’ inherent in athletic participation.”

There is an additional respect in which school athletes have a
reduced expectation of privacy. By choosing to “go out for the
team,” they voluntarily subject themselves to a degree of regula-
tion even higher than that imposed on students generally. In Ver-
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nonia’s public schools, they must submit to a preseason physical
exam (James testified that his included the giving of a urine
sample), they must acquire adequate insurance coverage or sign
an insurance waiver, maintain a minimum grade point average,
and, according to the school district, comply with any “rules of
conduct, dress, training hours and related matters as may be es-
tablished for each sport by the head coach and athletic director
with the principal’s approval.” Somewhat like adults who choose
to participate in a “closely regulated industry,” students who
voluntarily participate in school athletics have reason to expect
intrusions upon normal rights and privileges, including privacy.

THE DEGREE OF INTRUSION

Having considered the scope of the legitimate expectation of
privacy at issue here, we turn next to the character of the intru-
sion that is complained of. We recognized in Skinner that collect-
ing the samples for urinalysis intrudes upon “an excretory func-
tion traditionally shielded by great privacy.” We noted, however,
that the degree of intrusion depends upon the manner in which
production of the urine sample is monitored. Under the Dis-
trict’s Policy, male students produce samples at a urinal along a
wall. They remain fully clothed and are only observed from be-
hind, if at all. Female students produce samples in an enclosed
stall, with a female monitor standing outside listening only for
sounds of tampering. These conditions are nearly identical to
those typically encountered in public restrooms, which men,
women, and especially school children use daily. Under such
conditions, the privacy interests compromised by the process of
obtaining the urine sample are in our view negligible. The other
privacy-invasive aspect of urinalysis is, of course, the informa-
tion it discloses concerning the state of the subject’s body, and
the materials he has ingested. In this regard it is significant that
the tests at issue here look only for drugs, and not for whether
the student is, for example, epileptic, pregnant, or diabetic.
Moreover, the drugs for which the samples are screened are
standard, and do not vary according to the identity of the stu-
dent. And finally, the results of the tests are disclosed only to a
limited class of school personnel who have a need to know; and
they are not turned over to law enforcement authorities or used
for any internal disciplinary function. . . .

A COMPELLING INTEREST
Finally, we turn to consider the nature and immediacy of the
governmental concern at issue here, and the efficacy of this
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means for meeting it. In both Skinner and Treasury Employees v.Von
Raab, we characterized the government interest motivating the
search as “compelling.” Relying on these cases, the District
Court held that because the District’s program also called for
drug testing in the absence of individualized suspicion, the Dis-
trict “must demonstrate a ‘compelling need’ for the program.”
The Court of Appeals appears to have agreed with this view. It is
a mistake, however, to think that the phrase “compelling state
interest,” in the Fourth Amendment context, describes a fixed,
minimum quantum of governmental concern, so that one can
dispose of a case by answering in isolation the question: Is there
a compelling state interest here? Rather, the phrase describes an
interest which appears important enough to justify the particu-
lar search at hand, in light of other factors which show the
search to be relatively intrusive upon a genuine expectation of
privacy. Whether that relatively high degree of government con-
cern is necessary in this case or not, we think it is met.

THE EFFECTS OF DRUGS ON STUDENTS

That the nature of the concern is important—indeed, perhaps
compelling—can hardly be doubted. Deterring drug use by our
Nation’s schoolchildren is at least as important as enhancing ef-
ficient enforcement of the Nation’s laws against the importation
of drugs, which was the governmental concern in Von Raab, or
deterring drug use by engineers and trainmen, which was the
governmental concern in Skinner. School years are the time when
the physical, psychological, and addictive effects of drugs are
most severe. As Richard A. Hawley wrote, “Maturing nervous
systems are more critically impaired by intoxicants than mature
ones are; childhood losses in learning are lifelong and pro-
found”; “children grow chemically dependent more quickly
than adults, and their record of recovery is depressingly poor.”
And of course the effects of a drug-infested school are visited
not just upon the users, but upon the entire student body and
faculty, as the educational process is disrupted. In the present
case, moreover, the necessity for the State to act is magnified by
the fact that this evil is being visited not just upon individuals at
large, but upon children for whom it has undertaken a special
responsibility of care and direction. Finally, it must not be lost
sight of that this program is directed more narrowly to drug use
by school athletes, where the risk of immediate physical harm
to the drug user or those with whom he is playing his sport is
particularly high. Apart from psychological effects, which in-
clude impairment of judgment, slow reaction time, and a less-
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ening of the perception of pain, the particular drugs screened
by the District’s Policy have been demonstrated to pose substan-
tial physical risks to athletes. . . .

A CONSTITUTIONAL PoLicy

Taking into account all the factors we have considered above—
the decreased expectation of privacy, the relative unobtrusive-
ness of the search, and the severity of the need met by the
search—we conclude Vernonia’s Policy is reasonable and hence
constitutional.
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VIEWPOINT

“The [school | District’s suspicionless
policy of testing all student-athletes
sweeps too broadly . . . to be
reasonable under the Fourth
Amendment.”

RANDOM DRUG TESTS ON STUDENT-
ATHLETES VIOLATE THE RIGHT TO
PRIVACY

Sandra Day O’Connor, John Paul Stevens, and David Souter

Sandra Day O’Connor, John Paul Stevens, and David Souter are
all justices of the U.S. Supreme Court. The following viewpoint
is an excerpt of O’Connor’s June 26, 1995, dissent from the
majority opinion, which Stevens and Souter joined, concerning
random drug tests of student athletes. O’Connor argues that
testing randomly chosen student athletes for drugs without a
suspicion of wrongdoing violates their right to privacy. The fact
that the testing is broadly based does not lessen its unconstitu-
tionality, she contends. The best way to protect a student’s right
to privacy, O’Connor asserts, is to perform drug tests only on
those who can be reasonably suspected of using drugs.

As you read, consider the following questions:

1. Why is the Fourth Amendment interpreted more leniently in
school searches, according to the author?

2. What message does suspicionless testing send to the tested
students, as cited by O’Connor?

3. What reasons does the author give for objecting to using
physical examinations and vaccinations as examples of
searches?

Reprinted from the dissenting opinion of U.S. Supreme Court Justices Sandra Day
O’Connor, John Paul Stevens, and David Souter in the decision of Vernonia School District 47]
v.Acton, June 26, 1995.
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he population of our Nation’s public schools, grades 7

through 12, numbers around 18 million. By the reasoning
of today’s decision, the millions of these students who participate
in interscholastic sports, an overwhelming majority of whom
have given school officials no reason whatsoever to suspect they
use drugs at school, are open to an intrusive bodily search.

THE DISSENT

In justifying this result, the Court dispenses with a requirement
of individualized suspicion on considered policy grounds. First,
it explains that precisely because every student athlete is being
tested, there is no concern that school officials might act arbi-
trarily in choosing who to test. Second, a broad-based search
regime, the Court reasons, dilutes the accusatory nature of the
search. In making these policy arguments, of course, the Court
sidesteps powerful, countervailing privacy concerns. In Illinois v.
Krull (1987), Sandra Day O’Connor writes that blanket searches,
because they can involve “thousands or millions” of searches,
“pos|e] a greater threat to liberty” than do suspicion-based
ones, which “affec[t] one person at a time.” Searches based on
individualized suspicion also afford potential targets consider-
able control over whether they will, in fact, be searched because
a person can avoid such a search by not acting in an objectively
suspicious way. And given that the surest way to avoid acting
suspiciously is to avoid the underlying wrongdoing, the costs of
such a regime, one would think, are minimal.

But whether a blanket search is “better” than a regime based
on individualized suspicion is not a debate in which we should
engage. In my view, it is not open to judges or government offi-
cials to decide on policy grounds which is better and which is
worse. For most of our constitutional history, mass, suspicion-
less searches have been generally considered per se unreasonable
within the meaning of the Fourth Amendment. And we have al-
lowed exceptions in recent years only where it has been clear
that a suspicion-based regime would be ineffectual. Because that
is not the case here, I dissent. . . .

MaASS SEARCHES AND CRIMINAL Law

The view that mass, suspicionless searches, however even-
handed, are generally unreasonable remains inviolate in the
criminal law enforcement context, at least where the search is
more than minimally intrusive. It is worth noting in this regard
that state-compelled, state-monitored collection and testing of
urine, while perhaps not the most intrusive of searches, is still,
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according to Antonin Scalia, “particularly destructive of privacy
and offensive to personal dignity.” We have not hesitated to treat
monitored bowel movements as highly intrusive (even in the
special border search context); compare United States v. Martinez-
Fuerte (1976) (brief interrogative stops of all motorists crossing
certain border checkpoint reasonable without individualized
suspicion), with United States v. Montoya de Hernandez (1985) (moni-
tored bowel movement of border crossers reasonable only upon
reasonable suspicion of alimentary canal smuggling), and it is
not easy to draw a distinction. And certainly monitored urina-
tion combined with urine testing is more intrusive than some
personal searches we have said trigger Fourth Amendment pro-
tections in the past. Finally, the collection and testing of urine is,
of course, a search of a person, one of only four categories of
suspect searches the Constitution mentions by name (“persons,
houses, papers, and effects”).

Thus, it remains the law that the police cannot, say, subject to
drug testing every person entering or leaving a certain drug-
ridden neighborhood in order to find evidence of crime. And
this is true even though it is hard to think of a more compelling
government interest than the need to fight the scourge of drugs
on our streets and in our neighborhoods. Nor could it be other-
wise, for if being evenhanded were enough to justify evaluating
a search regime under an open-ended balancing test, the War-
rant Clause, which presupposes that there is some category of
searches for which individualized suspicion is non-negotiable,
would be a dead letter. . . .

A SAFEGUARD AGAINST ABUSE

As an initial matter, I have serious doubts whether the Court is
right that the District reasonably found that the lesser intrusion of
a suspicion-based testing program outweighed its genuine con-
cerns for the adversarial nature of such a program, and for its
abuses. For one thing, there are significant safeguards against
abuses. The fear that a suspicion-based regime will lead to the
testing of “troublesome but not drug-likely” students, for exam-
ple, ignores that the required level of suspicion in the school con-
text is objectively reasonable suspicion. In this respect, the facts of
our decision in New Jersey v.T.L.O. (1985) should be reassuring.
There, we found reasonable suspicion to search a ninth-grade
girl’s purse for cigarettes after a teacher caught the girl smoking
in the bathroom with a companion who admitted it. Moreover,
any distress arising from what turns out to be a false accusation
can be minimized by keeping the entire process confidential. . . .
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In addition to overstating its concerns with a suspicion-based
program, the District seems to have understated the extent to
which such a program is less intrusive of students’ privacy. By
invading the privacy of a few students rather than many (na-
tionwide, of thousands rather than millions), and by giving po-
tential search targets substantial control over whether they will,
in fact, be searched, a suspicion-based scheme is significantly
less intrusive. . . .

STUDENTS ARE UNDER CONSTANT SUPERVISION

But having misconstrued the fundamental role of the individu-
alized suspicion requirement in Fourth Amendment analysis, the
Court never seriously engages the practicality of such a require-
ment in the instant case. And that failure is crucial because
nowhere is it less clear that an individualized suspicion require-
ment would be ineffectual than in the school context. In most
schools, the entire pool of potential search targets—students—is
under constant supervision by teachers and administrators and
coaches, be it in classrooms, hallways, or locker rooms.

The record here indicates that the Vernonia schools are no ex-
ception. The great irony of this case is that most (though not all)
of the evidence the District introduced to justify its suspicionless
drug-testing program consisted of first- or second-hand stories
of particular, identifiable students acting in ways that plainly
gave rise to reasonable suspicion of in-school drug use—and
thus that would have justified a drug-related search under our
T.L.O. decision. . . .

In light of all this evidence of drug use by particular stu-
dents, there is a substantial basis for concluding that a vigorous
regime of suspicion-based testing (for which the District ap-
pears already to have rules in place) would have gone a long
way toward solving Vernonia’s school drug problem while pre-
serving the Fourth Amendment rights of student athlete/plain-
tiff James Acton and others like him. And were there any doubt
about such a conclusion, it is removed by indications in the
record that suspicion-based testing could have been supple-
mented by an equally vigorous campaign to have Vernonia’s par-
ents encourage their children to submit to the District’s volun-
tary drug testing program. In these circumstances, the Fourth
Amendment dictates that a mass, suspicionless search regime is
categorically unreasonable.

I recognize that a suspicion-based scheme, even where rea-
sonably effective in controlling in-school drug use, may not be
as effective as a mass, suspicionless testing regime. In one sense,
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that is obviously true just as it is obviously true that suspicion-
based law enforcement is not as effective as mass, suspicionless
enforcement might be. “But,” as we stated in Arizona v. Hicks
(1987), “there is nothing new in the realization” that Fourth
Amendment protections come with a price. Indeed, the price
we pay is higher in the criminal context, given that police do
not closely observe the entire class of potential search targets
(all citizens in the area) and must ordinarily adhere to the rigid
requirements of a warrant and probable cause.

LENIENCY AND SCHOOL SEARCHES

The principal counterargument to all this, central to the Court’s
opinion, is that the Fourth Amendment is more lenient with re-
spect to school searches. That is no doubt correct, for, as the
Court explains, schools have traditionally had special guardian-
like responsibilities for children that necessitate a degree of con-
stitutional leeway. This principle explains the considerable
Fourth Amendment leeway we gave school officials in T.L.O. In
that case, we held that children at school do not enjoy two of
the Fourth Amendment’s traditional categorical protections
against unreasonable searches and seizures: the warrant require-
ment and the probable cause requirement. And this was true
even though the same children enjoy such protections “in a
nonschool setting.”

The instant case, however, asks whether the Fourth Amend-
ment is even more lenient than that, i.e., whether it is so lenient
that students may be deprived of the Fourth Amendment’s only
remaining, and most basic, categorical protection: its strong
preference for an individualized suspicion requirement, with its
accompanying antipathy toward personally intrusive, blanket
searches of mostly innocent people. It is not at all clear that
people in prison lack this categorical protection, and we have
said “we are not yet ready to hold that the schools and the pris-
ons need be equated for purposes of the Fourth Amendment.”
Thus, if we are to mean what we often proclaim—that students
do not “shed their constitutional rights . . . at the schoolhouse
gate”—the answer must plainly be no.

For the contrary position, the Court relies on cases such as
T.L.O., Ingraham v.Wright (1977), and Goss v. Lopez (1975). But I find
the Court’s reliance on these cases ironic. If anything, they af-
firm that schools have substantial constitutional leeway in carry-
ing out their traditional mission of responding to particularized
wrongdoing.

By contrast, intrusive, blanket searches of school children,
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most of whom are innocent, for evidence of serious wrongdo-
ing are not part of any traditional school function of which I am
aware. Indeed, many schools, like many parents, prefer to trust
their children unless given reason to do otherwise. As James Ac-
ton’s father said on the witness stand, “[suspicionless testing]
sends a message to children that are trying to be responsible cit-
izens . . . that they have to prove that they’re innocent . . ., and I
think that kind of sets a bad tone.”

PHYSICAL EXAMS AND VACCINATIONS

I find unpersuasive the Court’s reliance on the widespread prac-
tice of physical examinations and vaccinations, which are both
blanket searches of a sort. Of course, for these practices to have
any Fourth Amendment significance, the Court has to assume
that these physical exams and vaccinations are typically “re-
quired” to a similar extent that urine testing and collection is re-
quired in the instant case, i.e., that they are required regardless
of parental objection and that some meaningful sanction at-
taches to the failure to submit. In any event, without forming
any particular view of such searches, it is worth noting that a
suspicion requirement for vaccinations is not merely impracti-
cal; it is nonsensical, for vaccinations are not searches for any-
thing in particular and so there is nothing about which to be
suspicious. Nor is this saying anything new; it is the same the-
ory on which, in part, we have repeatedly upheld certain inven-
tory searches. As for physical examinations, the practicability of
a suspicion requirement is highly doubtful because the condi-
tions for which these physical exams ordinarily search, such as
latent heart conditions, do not manifest themselves in observ-
able behavior the way school drug use does.

It might also be noted that physical exams (and of course
vaccinations) are not searches for conditions that reflect wrong-
doing on the part of the student, and so are wholly nonac-
cusatory and have no consequences that can be regarded as
punitive. These facts may explain the absence of Fourth Amend-
ment challenges to such searches. By contrast, although I agree
with the Court that the accusatory nature of the District’s testing
program is diluted by making it a blanket one, any testing pro-
gram that searches for conditions plainly reflecting serious
wrongdoing can never be made wholly nonaccusatory from the
student’s perspective, the motives for the program notwith-
standing; and for the same reason, the substantial consequences
that can flow from a positive test, such as suspension from
sports, are invariably—and quite reasonably—understood as
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punishment. The best proof that the District’s testing program is
to some extent accusatory can be found in James Acton’s own
explanation on the witness stand as to why he did not want to
submit to drug testing: “Because I feel that they have no reason
to think I was taking drugs.” It is hard to think of a manner of
explanation that resonates more intensely in our Fourth Amend-
ment tradition than this.

OTHER FLAWS

I do not believe that suspicionless drug testing is justified on
these facts. But even if I agreed that some such testing were rea-
sonable here, I see two other Fourth Amendment flaws in the
District’s program. First, and most serious, there is virtually no
evidence in the record of a drug problem at the Washington
Grade School, which includes the 7th and 8th grades, and
which Acton attended when this litigation began. This is not
surprising, given that, of the four witnesses who testified to
drug-related incidents, three were teachers and/or coaches at
the high school, and the fourth, though the principal of the
grade school at the time of the litigation, had been employed as
principal of the high school during the years leading up to (and
beyond) the implementation of the drug testing policy. The only
evidence of a grade school drug problem that my review of the
record uncovered is a “guarantee” by the late-arriving grade
school principal that “our problems we've had in "88 and '89
didn’t start at the high school level. They started in the elemen-
tary school.” But I would hope that a single assertion of this sort
would not serve as an adequate basis on which to uphold mass,
suspicionless drug testing of two entire grades of student ath-
letes—in Vernonia and, by the Court’s reasoning, in other school
districts as well. Perhaps there is a drug problem at the grade
school, but one would not know it from this record. At the least,
then, I would insist that the parties and the District Court ad-
dress this issue on remand.

Second, even as to the high school, I find unreasonable the
school’s choice of student athletes as the class to subject to suspi-
cionless testing—a choice that appears to have been driven more
by a belief in what would pass constitutional muster than by a
belief in what was required to meet the District’s principal disci-
plinary concern. Reading the full record in this case, as well as
the District Court’s authoritative summary of it, it seems quite
obvious that the true driving force behind the District’s adoption
of its drug testing program was the need to combat the rise in
drug-related disorder and disruption in its classrooms and
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around campus. I mean no criticism of the strength of that inter-
est. On the contrary, where the record demonstrates the existence
of such a problem, that interest seems self-evidently compelling.
Lewis Powell noted in T.L.O., “Without first establishing disci-
pline and maintaining order, teachers cannot begin to educate
their students.” And the record in this case surely demonstrates
there was a drug-related discipline problem in Vernonia of “‘epi-
demic proportions.”” The evidence of a drug-related sports injury
problem at Vernonia, by contrast, was considerably weaker.
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On this record, then, it seems to me that the far more reason-
able choice would have been to focus on the class of students
found to have violated published school rules against severe dis-
ruption in class and around campus—disruption that had a strong
nexus to drug use, as the District established at trial. Such a choice
would share two of the virtues of a suspicion-based regime: test-
ing dramatically fewer students, tens as against hundreds, and giv-
ing students control, through their behavior, over the likelihood
that they would be tested. Moreover, there would be a reduced
concern for the accusatory nature of the search, because the
Court’s feared “badge of shame” would already exist, due to the
antecedent accusation and finding of severe disruption. . . .

105

e



Civil Liberties Frontmatter 2/26/04 %-20 PM Page 106

AN UNREASONABLE SEARCH

It cannot be too often stated that the greatest threats to our con-
stitutional freedoms come in times of crisis. But we must also
stay mindful that not all government responses to such times are
hysterical overreactions; some crises are quite real, and when
they are, they serve precisely as the compelling state interest that
we have said may justify a measured intrusion on constitutional
rights. The only way for judges to mediate these conflicting im-
pulses is to do what they should do anyway: stay close to the
record in each case that appears before them, and make their
judgments based on that alone. Having reviewed the record
here, I cannot avoid the conclusion that the District’s suspicion-
less policy of testing all student-athletes sweeps too broadly, and
too imprecisely, to be reasonable under the Fourth Amendment.
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VIEWPOINT

“According to the U.S. Supreme Court,
each and every electronic intercept
constitutes a search and seizure under
the Fourth Amendment.”

WIRETAPS VIOLATE THE RIGHT TO
PRIVACY
Laura W. Murphy

In 1996, Congress passed two bills that expanded the authority
of federal law enforcement officials to perform wiretaps and
other forms of electronic surveillance. In the following view-
point, Laura W. Murphy argues against the passage of these bills.
She asserts that wiretaps by the FBI have unnecessarily inter-
cepted millions of innocent conversations. She contends that the
FBI is pushing for these bills because it fears that advancing
technology may hinder its ability to listen in on private conver-
sations. If these bills are passed, she maintains, the privacy of
millions of innocent people will be in jeopardy. Murphy is the
director of the national office of the American Civil Liberties
Union, an organization that defends civil rights guaranteed by
the U.S. Constitution.

As you read, consider the following questions:

1. How many conversations are intercepted by each wiretap or
other form of electronic surveillance, according to Murphy?

2. By how much did the number of electronic surveillance
intercepts increase between 1984 and 1994, as reported by
the author?

3. In Murphy’s opinion, why is the FBI's assurance that it will
have to receive a court order for electronic surveillance
misleading?

Reprinted from Laura W. Murphy, “Congress Plans ‘National Wiretap Week,” on the

American Civil Liberties Union Freedom Network at www.aclu.org/news/0327two.html,
March 1996, by permission of the American Civil Liberties Union.
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here’s been no official proclamation, but the U.S. Congress
is preparing to celebrate “National Wiretap Week” from
March 13th through the 20th, 1996.

During this seven-day period, two pieces of legislation—the
so-called antiterrorism act and the immigration bill—are sched-
uled for debate on the floor of the House. Taken together, these
bills would dramatically expand federal law enforcement pow-
ers, including federal wiretap authority. [Both bills were passed
into law in 1996.]

These bills continue the relentless press from Federal law en-
forcement authorities for wider powers. Yet in a November
1995 letter to the House Judiciary Committee, FBI Director
Louis Freeh assured a nervous Congress that his department had
no intention of expanding the number of wiretaps or the extent
of wiretapping.

DECEPTION

And this is not the only sign of deception. Only two weeks be-
fore his November letter, the FBI published a stealthily phrased
notice in the Federal Register signaling, in effect, that the federal
government wants to require the nation’s phone companies to
radically alter their critical electronic equipment to enable the
Bureau to eavesdrop on one out of every one hundred telephone
conversations occurring at any given time in the nation’s largest
cities and other, undefined prime target areas.

Which FBI should we believe? Is Director Freeh deceiving
Congress or does the FBI not understand the full consequences
of its own wiretapping proposals and the bills that it supports?
From all the evidence, it seems that Director Freeh is trying to
hide the truth: the FBI certainly does intend to expand wiretap-
ping, as it has done in each of the years that Mr. Freeh has been
at the helm of the agency.

PRIVACY IS AT STAKE

Clearly, what is at stake is our privacy. We must be secure in the
knowledge that our government is not turning into Big Brother
by eavesdropping on our every conversation. According to the
U.S. Supreme Court, each and every electronic intercept consti-
tutes a search and seizure under the Fourth Amendment. Al-
ready, too many innocent conversations—nearly two million in
1994 alone—are intercepted by federal and local law enforce-
ment wiretaps. In fact, every time a wiretap or other form of
electronic surveillance is placed, nearly 1,000 innocent conver-
sations are intercepted.
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According to data from the Administrative Office of the
United States Courts, federal law enforcement agencies increas-
ingly use wiretaps and other forms of electronic surveillance. In
fact, from 1984 to 1994, the number of federal law enforce-
ment electronic surveillance intercepts nearly doubled. (Elec-
tronic surveillance, these days, includes wiretaps, telephone
number traces, electronic listening devices commonly known as
“bugs,” and interception of pager transmissions, E-mail and cel-
lular telephone conversations.)

THE FUTURE IS AT STAKE

And the future, if the FBI has its way, is even more grim. The
Clinton Administration’s so-called counter-terrorism legisla-
tion—which is being pushed by Director Freeh—would expand
the list of felony investigations in which an electronic surveil-
lance order could be sought, expand authority to conduct “rov-
ing” wiretaps and wiretaps without a prior court order, and per-
mit the FBI to use the fruits of illegal wiretaps in court when
law enforcement officials act illegally but do so in “good faith.”
Similarly, the immigration legislation would dramatically ex-
pand the list of crimes for which a wiretap could be placed.

Although the FBI would have us believe that more wiretap-
ping is needed to save the country from terrorists and prevent
another Oklahoma City, the numbers simply do not support the
assertion. Though authorized already, wiretapping is almost
never used to investigate bombings, arson or firearms violations.
Indeed, the last time a wiretap was requested by a law enforce-
ment agency to investigate one of these crimes was in 1988. In
the past 11 years, fewer than 0.2 percent of all law enforcement
wiretap requests were made in connection with such crimes. In-
stead 83 percent of all electronic surveillance intercepts are
sought to investigate possible gambling and drug offenses.

To assuage the American public, already jittery from exposure
of possible federal law enforcement abuses at Waco and Ruby
Ridge, the FBI assures us that it will still have to go to court and
demonstrate probable cause to a judge before it is allowed to
engage in electronic surveillance. What it neglects to mention,
however, is that its requests for wiretaps are almost never turned
down by the courts: no request for a law enforcement intercept
has been rejected since 1988; no request for a foreign intelli-
gence intercept has been turned down since 1979.

The FBI's assurance also fails for another more fundamental
reason. In every decade since the Bureau was created, the FBI
has engaged in unconstitutional harassment and surveillance of
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| WIRETAPPING Is INEFFECTIVE AGAINST RANDOM TERRORISM

.2% Arson, bombing, firearms

'

18% lllegal
gambling and
racketeering

Out of 9,553 electronic surveillance applications filed by federal
and state authorities between 1986 and 1996, only 19—less than 0.2
percent—were for investigations concerning arson, bombs, or firearms.

Source: Ira Glasser, “Memo to Congress,” August 11, 1996.

disfavored individuals and groups like civil rights activists or
peace activists. And if history is any guide, it will not be until
2005 that we learn if this decade’s victims may include legal
gun owners, non-violent militias or anti-abortion activists.

NEw TECHNOLOGY

Why is this all coming to light now? Why suddenly are we
learning of the FBI's seemingly insatiable desire to listen in on
our conversations? The answer, in one word, is technology.

As the nation continues its switch from analog to more effi-
cient digital telephone networks, the FBI fears it will lose its
ability to wiretap completely. Last year, with that fear in mind,
the Justice Department persuaded Congress to pass digital tele-
phony legislation that—for the first time in our history—en-
dorsed the radical notion that the government could require an
entire industry to alter its technology so the government could
continue to snoop.

The digital telephony legislation, which was bitterly opposed
both by privacy advocates and some in the telecommunications
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industry, is akin to requiring builders to put listening devices in
the walls of the new homes they build so the bugs could be
turned on one day if the government wants to listen in.

Similarly, in another example of devastatingly bad judgment,
the FBI is trying to convince Congress to make it illegal to have a
conversation made private through encryption unless the Bu-
reau is given a key so, if it wants to, it can crack the code and
listen in. This plan is being bitterly opposed by industry groups
and privacy advocates.

In this age of massive commercial databases and computers
storing and sorting through every detail of our private lives, it
would be nice to think that technological advances could actu-
ally improve our privacy rights. But the FBI seems determined,
for reasons as yet unknown, to turn this potential benefit against
us, thereby stripping more of our constitutional rights.

Instead of turning March 13-20 into “National Wiretapping
Week,” Congress would be wise to put the brakes on the FBI
and take a second look at the proposals it has approved or is
considering: the digital telephony legislation, the pending
counter-terrorism legislation, and the wiretapping provisions of
the immigration bill. The rights protected by our Constitution
should be respected every day of the year.
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VIEWPOINT

“Civilized life is a compromise, and
wiretaps have proved their value
beyond doubt: over the last decade,
wiretaps have played a role in
convicting tens of thousands of felons.”

WIRETAPS ARE NECESSARY TO FIGHT
CRIME

David Gelernter

David Gelernter, a computer science professor at Yale University,
is a two-time victim of letter bombs sent by the Unabomber, Ted
Kaczynski. He is also the author of The Muse in the Machine and
Drawing Life. In the following viewpoint, Gelernter argues that in-
dividual privacy must be compromised in the name of safety
and security for society. For this reason, he insists, the federal
government must be allowed to tap phones when necessary to
investigate suspected criminals. However, he adds, improving
technology may soon render traditional methods of surveillance
obsolete. Therefore, Gelernter contends, it is reasonable to re-
quire communications companies to modify their equipment so
that the FBI can continue the surveillance that is necessary for
the country’s safety and protection.

As you read, consider the following questions:

1. According to the author, what is the purpose of the Digital
Telephony and Communications Privacy Improvement Act?

2. How does Gelernter respond to critics of the telephony act
who charge that the improvements required will be difficult
and will not advance their company’s competitiveness?

3. In what ways are an individual’s right to privacy routinely
invaded by the government, according to Gelernter?

Reprinted from David Gelernter, “Wiretaps for a Wireless Age,” The New York Times, Op-Ed
section, May 8, 1994, by permission. Copyright ©1994 by The New York Times Company.
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'd be furious if my phone were tapped. Most people would.

Americans have a long, proud history of low tolerance for
Government snooping. Nonetheless, I strongly support the Gov-
ernment’s ability to tap telephones when wiretapping serves a
compelling law-enforcement end. Civilized life is a compro-
mise, and wiretaps have proved their value beyond doubt: over
the last decade, wiretaps have played a role in convicting tens of
thousands of felons and solving (or preventing) large numbers
of ghastly crimes. They seem particularly valuable in cases of
large-scale drug trafficking and terrorist thuggery.

But in the age of high technology, the wiretap is a dead duck.
In the old days, all conversations associated with a given phone
number were funneled through one physical pathway, and by
spying on that pathway you could hear it all. Nowadays, cellular
phones and call forwarding make it much harder to find the
right spot and to attach a tap. New techniques coming into use
will make it harder still: when many conversations are squished
together and sent barreling over a high-capacity glass fiber, it’s
hard for wiretappers to extract the one conversation they are af-
ter from the resulting mush.

THE DIGITAL TELEPHONY AND COMMUNICATIONS
Privacy IMPROVEMENT ACT

Enter the Administration’s Digital Telephony and Communica-
tions Privacy Improvement Act. Its goal is to save wiretapping.
Congress will act on it soon. It is a good and an important bill.
Congress should pass it. [The bill was passed into law in 1994.]

The heart of the act requires phone companies to give law-
enforcement agents the ability to execute “all court orders and
lawful authorizations for the interception of wire and electronic
communications”—whatever fancy new technology happens to
be in vogue. It offers the phone companies $500 million to refit
telephone equipment to allow compliance with the act. If the
costs exceed $500 million, the Administration says, it will seek
funds to cover them.

Not everyone is happy with this bill. Some telephone compa-
nies argue that the required refitting is technically hard and does
nothing for competitiveness or consumer satisfaction. Some civil
libertarians argue that the bill poses a threat to privacy.

THE PROBLEMS

The bill does present a wide range of technical problems. In
some cases, for example, it requires that the software controlling
existing digital switches be modified; the phone companies are
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right when they argue that these changes would be a first-rate
headache to carry out. Nor will the effort advance their compet-
itiveness, or deliver anything exciting to the consumer. But, alas,
not every civic duty is fun. And this bill sets a welcome prece-
dent by honestly owning up to the costs and offering to pay
them. The message I hope Congress will send to the phone com-
panies is: stop whining and do it.

| AN EFFECTIVE TOOL TO FIGHT CRIME

Every day, vicious, murderous criminals use the nation’s tele-
phone systems to conduct a diabolical trade in kidnapping, ex-
tortion, organized crime, drug trafficking and foreign espionage.

Since 1968, when Congress enacted a formal regime to regulate
the use of wiretaps by state and federal law enforcement agen-
cies, numerous crimes have been thwarted or solved and hun-
dreds of thugs and bandits have been jailed.

Henry J. Hyde, North (San Diego) County Times, November 17, 1996.

The more troublesome objection deals with privacy. Part of
the opposition is based on simple misunderstanding. Some op-
ponents believe that the act will give the Government new spy-
ing powers. In fact, the Government will be allowed to do ex-
actly what it has always been allowed to do. The act is intended
merely to make it technically possible for law enforcement to
continue placing wiretaps.

Other opponents do understand the bill and are forthright
about their intentions. If technical advances kill wiretapping,
they will send flowers and have a party. They argue that wiretaps
aren’t terribly useful anyway. This argument is also being ad-
vanced in the context of the “clipper chip,” another Administra-
tion initiative that lives right next door.

THE CLIPPER CHIP

The clipper chip is a small piece of computer hardware de-
signed to stave off encryption schemes that the Government
can't crack. The chip would encode all information sent out into
any computer network (the Internet, for example) so it can be
read only by the intended recipient—and, if necessary, a court-
authorized law-enforcement agent who has the key.

Because wiretapping is useless if all you can overhear is gib-
berish, the Administration would like every computer to come
factory-equipped with such a chip. Each chip would have its
own key, and the keys would not be handed out like lollipops:
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each would be split in two, and each half would be lodged for
safekeeping in its own Government vault somewhere.

Of course, the fact that some encryption scheme comes built-
in doesn’t mean that you have to use it. You can throw out your
factory disk drive and plug in another. You could plug in a dif-
ferent Government-proof encryption scheme just as easily.
Hence, anti-clipperites gleefully conclude, the chip would be
useless for law enforcement, because only a half-wit would dis-
cuss a crime using plain vanilla, straight-from-the-factory en-
cryption. And after all, who ever heard of a stupid criminal?

It is impossible to take this kind of argument seriously. What
kind of half-wit criminal would leave fingerprints, make calls on
any home telephone or return a rental van that played a starring
role in a big-budget terrorist spectacular? Many criminals are
half-wits, many others are lazy or careless, and it’s lucky they
are. Clipper will make computer-based communication rou-
tinely safe and private, in a way that gives us a fighting chance
of keeping our ability to spy on criminals. It is no cure-all, but it
is a useful and intelligent step.

THE RIGHT TO PRIVACY

Whatever the details, opponents of initiatives like the clipper
chip and the telephony act argue that they threaten the right to
privacy. But in itself the right to privacy is no argument at all.
We allow the Government to violate our privacy routinely for
many purposes. The Internal Revenue Service makes a habit of
violating it. Search warrants violate it. Privacy buffs are often big
fans of gun control and the Endangered Species Act; some ver-
sions of gun control restrict the objects you may keep in your
own home, and the species act has been interpreted in a way
that drastically restricts the ways citizens may use their land.
Whether the proposed legislation constitutes a potential inva-
sion of privacy is immaterial. The question is, Is that a justifiable
invasion? Experience suggests that it is eminently justifiable.

If Congress fails to pass the telephony bill, there is every rea-
son to believe that crime, particularly terrorist crime, will get
worse. And when it happens we will shrug our shoulders, won-
der vaguely how things got this way, build more prisons, tend
our wounds, bury our dead—as is our wont.

ExPERTS AND COMMON SENSE

All of this suggests a broader moral. A current project of mine in-
volves a detailed study of the 1939 New York World'’s Fair. One of
the questions I face again and again is: Over two generations dur-
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ing which our wealth and technical knowledge and medical ex-
pertise have all increased immeasurably, our laws have become
more just and our human resources have expanded enormously—
how can it be that our confidence in the future has all but col-
lapsed? One part of the answer is that all too often we have al-
lowed experts to come between us and our common sense.

Modern life is so complex that it often feels as if common
sense can get no purchase on it. Common sense suggests that
this is no time to abandon a useful weapon in the fight on
crime. But if telecommunications experts tell us that we just
don’t understand modern phone systems well enough to make
rules about them, if legal experts or would-be experts assure us
that for reasons we don't fully understand, if we pass this bill we
will regret it . . . who are we to object?

Nothing would do us more good as a nation than to reassert
our right to tell the experts to get lost. I am a “technical expert,”
but don't take my word on this bill as an expert. I was seriously
and permanently injured by a terrorist letter bomb in 1993, but
don’t take my word as a special pleader either. Take my word be-
cause common sense demands that wiretapping be preserved.
This bill preserves it. Let’s pass the bill.
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CHAPTER PREFACE

Despite Supreme Court rulings to the contrary, some areas of the
country still start every school day, sporting event, civic meet-
ing, or court day with a prayer. Organized prayers are especially
prevalent in the South, where the general population is more
supportive of public prayer.

In 1993, the American Civil Liberties Union (ACLU) sued Roy
S. Moore, a circuit court judge in Etowah County, Alabama, to
stop him from opening his court sessions with a prayer and to
force him to remove a plaque of the Ten Commandments from
its prominent display in his courtroom. The state-sponsored
prayers and religious display violated the separation of church
and state, the ACLU argued. Another district court judge agreed
in February 1997, ruling that the Ten Commandments plaque
was an attempt by Moore to promote religion and therefore was
unconstitutional. He stayed his decision, however, pending a rul-
ing by the Alabama Supreme Court.

Moore explains that his refusal to remove the plaque is due to
“a higher law that we're bound to recognize” and to the fact
that public officials have a duty to “acknowledge the God upon
which this nation was founded.” He is supported by the Al-
abama governor, Fob James Jr., who threatened to call out the
National Guard and state troopers to protect Moore’s display of
the Ten Commandments. State attorney general Bill Pryor also
backs him, as well as 88 percent of Alabamans surveyed in a
November 1997 poll. In January 1998, the Alabama Supreme
Court dismissed the case on a technicality, ruling that the ACLU
had no legal grounds to bring the lawsuit. The dismissal allows
Moore, at least for the present time, to keep his plaque on the
wall and to start each court session with a prayer.

Americans are confused over how high the wall should be
that separates church and state. They firmly believe in their right
to practice religion but also in their right to be free of religion.
The authors in the following chapter express different opinions
about how separate church and state should be.
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VIEWPOINT

“There is no question that the
nation’s founders meant the First
Amendment to disestablish any and
all religions from state sponsorship
or control.”

THE CONSTITUTION’S FRAMERS
INTENDED STRICT SEPARATION OF
CHURCH AND STATE

Baptist Joint Committee on Public Affairs

The Baptist Joint Committee on Public Affairs (BJC) is a reli-
gious organization dedicated to preserving religious liberty and
the separation of church and state. In the following viewpoint,
the BJC argues that the separation of church and state is neces-
sary for the political health and long life of a nation. The Found-
ing Fathers and religious leaders realized the importance of
church-state separation and included it in the First Amendment,
the committee asserts. According to the BJC, an examination of
the different versions of the First Amendment that did not pass
in Congress clearly shows that the framers of the Constitution
intended that church and state should remain separate.

As you read, consider the following questions:

1. According to the Baptist committee, what New Testament
example supports the practice of separating church and state?

2. What examples does the BJC give to illustrate its contention that
cultures decline when church and state are not kept separated?

3. According to the BJC, why is the argument that the
Constitution’s founders merely intended to prevent the
preferential treatment of one religion over another misguided?

Reprinted from the Baptist Joint Committee on Public Affairs, “Separation of Church and
State,” Life and Liberty series, 1996, by permission.
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eligious liberty is a biblical principle and a Baptist distinctive.

Because Baptists throughout their history also have advocated
separation of church and state, the understandable tendency to
equate the two sometimes surfaces. Yet the two—religious liberty
and separation of church and state—are not synonyms.

A better way to look at these two related principles is to see
separation of church and state as the political corollary to the
biblical/theological idea of religious liberty. Why is the distinc-
tion between the two important? In part, it is important because
although God made every person with free soul and conscience,
not all persons enjoy the benefits of a political system that sepa-
rates the realms of church and state. To say it in another way, all
of God’s children have souls and consciences that are free under
any form of human government, but not all of God’s children
are blessed to live in societies that keep church and state at a
healthy distance from one another.

At the same time, the distinction must not be overdrawn, for
the New Testament certainly affirms the idea of separation of
church and state, as well as that of religious liberty.

WHAT THE NEW TESTAMENT SAYS

The best known passage on the subject is Matthew 22:15-22, the
account of Jesus’ interrogation by the Pharisees and Herodians
over the lawfulness of paying taxes to the Roman emperor. On
the one hand, they hoped Jesus would answer that it was indeed
lawtul to pay taxes to Caesar so they could accuse him of com-
plicity with the despised Romans. On the other, they wanted him
to say it was unlawful to pay taxes so they could accuse him of
insurrection. Instead, Jesus disarmed them by replying, “Render
therefore to Caesar the things that are Caesar’s, and to God the
things that are God’s” (v. 21). No better formula for the proper
relationship between church and state has ever been set forth.

Dr. George W. Truett, a former Southern Baptist Convention
President, in his famous sermon on religious liberty at the U.S.
Capitol in 1920, commented on this incident:

That utterance of Jesus, “Render therefore unto Caesar the things
that which are Caesar’s, and unto God the things that are God’s,”
is one of the most revolutionary and history-making utterances
that ever fell from those lips divine. That utterance, once and for
all, marked the divorcement of church and state. It marked a new
era for the creeds and deeds of men. It was the sunrise gun of a
new day, the echoes of which are to go on and on and on until
in every land, whether great or small, the doctrine shall have ab-
solute supremacy everywhere of a free church in a free state.
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GobD orR COUNTRY?

One of the classic dilemmas for Christians always has been the
choice between God and country. For while sometimes Chris-
tians can affirm both, at other times they are forced to choose
between the two. Nowhere in the New Testament is the dilemma
more clearly presented than in Peter and John's choice between
preaching about Jesus or following orders to cease doing so (see
Acts 4—5). When first ordered to stop preaching, they replied,
“Whether it be right in the sight of God to hearken unto you
more than unto God, judge ye. For we cannot but speak the
things which we have seen and heard” (Acts 4:19-20). After
performing many signs and wonders, Peter and John were ar-
rested and, when brought before the council, were reminded of
the order. This time they answered, “We must obey God rather
than men” (Acts 5:29).

The clear command of the New Testament is that allegiance to
God is demanded when challenged by obedience to the powers
of this world. In his letter to the Philippians, Paul reminded
them: “But our commonwealth is in heaven, and from it we
await a Savior, the Lord Jesus Christ” (Philippians 3:20). Early in
the fifth century A.D., Augustine of Hippo wrote a classic treatise
contrasting the Christian’s loyalty to God and to country. In The
City of God, he set forth the idea that the Christian’s primary citi-
zenship rests in heaven and his citizenship in any earthly realm
is only secondary. Christians of every age need to remember
those priorities.

Addressing this very matter, Dr. Truett, at a dramatic moment
in his U.S. Capitol address, declared:

In behalf of our Baptist people I am compelled to say that forget-
fulness of the[se] principles . . . explains many of the religious
ills that now afflict the world. All went well with the early
churches in their earlier days. They were incomparably tri-
umphant days for the Christian faith. Those early disciples of Je-
sus, without prestige and worldly power, yet aflame with the
love and God and the passion of Christ, went out and shook the
pagan Roman Empire from center to circumference, even in one
brief generation. Christ’s religion needs no prop of any kind
from any worldly source, and to the degree that it is thus sup-
ported is a millstone hanged about its neck.

Dr. Truett was right. As long as the followers of Christ de-
pended on nothing more than the power of God to expand
Christ’s kingdom all went well.

But in what must be called one of the most tragic moves ever
made by an earthly ruler, the emperor Constantine (d. 337) de-
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clared Rome to be a Christian empire, throwing the weight of
his position behind Christianity. With that fusing of the empire
to the church, both began a long decline that resulted eventually
in the domination of the empire by the church. That union of
church and state further resulted in holy wars and inquisitions
in a time so bleak it came to be known as the Dark Ages.

| PROTECTING BOTH RELIGION AND GOVERNMENT

Thomas Jefferson and James Madison held an expansive view of
the First Amendment, arguing that church-state separation
would protect both religion and government.

Madison specifically feared that a small group of powerful
churches would join together and seek establishment or special
favors from the government. To prevent this from happening,
Madison spoke of the desirability of a “multiplicity of sects” that
would guard against government favoritism.

Jefferson and Madison did not see church-state separation as an
“either or” proposition or argue that one institution needed
greater protection than the other. As historian Garry Wills points
out in his 1990 book Under God, Jefferson believed that no worthy
religion would seek the power of the state to coerce belief. In his
notes he argued that disestablishment would strengthen religion,
holding that it would “oblige its ministers to be industrious
[and] exemplary.” The state likewise was degraded by an estab-
lished faith, Jefferson asserted, because establishment made it a
partner in a system based on bribery of religion.

Madison also argued that establishment was no friend to religion
or the state. He insisted that civil society would be hindered by
establishment, charging that attempts to enforce religious belief
by law would weaken government. In his 1785 Memorial and Re-
monstrance, Madison stated flatly that “Religion is not helped by
establishment, but is hurt by it.”

Americans United for Separation of Church and State, Eleven Myths About Church and
State, 1996.

While the Protestant Reformation broke the Holy Roman Em-
pire, it did not result in the dissolution of church-state ties. In
Germany, Luther advocated church-state union, while in Geneva,
John Calvin established his own “holy city.” In England, after
King Henry VIII was excommunicated from the Roman Catholic
Church over the question of his divorce, he took the Anglican
Church with him and declared himself its head.

Only the Anabaptist wing of the Reformation declared a di-
vorce between church and state. It was in Holland where some
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English Baptists first learned of this radical “new” way from An-
abaptists. When they returned to England, they too advocated
separation of church and state.

Yet it was left for America to enshrine the separation of
church and state as a national doctrine. Even here, however, the
victory for separation was achieved only after a fierce battle.
One of the most persistent myths about American history is that
English Pilgrims and Puritans quickly established full religious
freedom and succeeded immediately in separating church from
state on the shores of Massachusetts and Virginia. Nothing could
be further from the truth.

Indeed the battle for separation raged for more than 150
years before the principle was enshrined in the national Consti-
tution in 1791 as the cornerstone of the Bill of Rights. Separa-
tion of church and state and full religious freedom effectively
were guaranteed by the adoption of the First Amendment to the
Constitution, which begins with the ringing declaration that
“Congress shall make no law respecting an establishment of reli-
gion, or prohibiting the free exercise thereof.” The other pre-
cious First Amendment guarantees are premised on and follow
those two: freedom of speech and press and the right to assem-
ble peaceably and redress grievances to the government.

Baptists must not forget it was their denominational forebears
who lifted high the torch of a free church in a free state. Indeed
it is no exaggeration to say that without the agitation by Baptists
over what they saw as the proper relationship between church
and state, the final victory would not have been won.

Although many Baptist leaders and ordinary laypeople were
directly involved in that determined struggle, three stand out.
More than any other individuals in colonial America, these three
deserve the eternal gratitude of Baptists and all other Americans
for forging the basic arrangement separating church and state.

ROGER WILLIAMS

Roger Williams (c. 1603—1683) has been praised by American
historians as possessing one of the finest minds among colonists.
Yet he was a restless individual who fiercely prized his individu-
ality and that of everybody else. He was a Baptist only briefly—
later becoming a self-described “Seeker”—but in that short time
made an indelible impression on Baptist history in this country.
Because the Massachusetts Bay Colony had established Congre-
gationalism as the state church and put up barriers of all kinds to
anyone not belonging to that church, Williams protested. When
he persisted, he was driven from Massachusetts and in exile es-
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tablished Providence Plantation, in what became Rhode Island.
There Williams and his hardy band of dissenters organized the
first Baptist church on American soil, the First Baptist Church of
Providence.

Although some have seen Williams as something of a secularist
because of his renunciation of the institutional church, he actu-
ally demanded separation of church and state on deeply held the-
ological grounds. He insisted on what he called “soul liberty,” a
biblical principle that for Williams meant no civil authority
should be given jurisdiction over matters of the soul. Thus, he be-
lieved civil authorities should have no jurisdiction over churches
nor should the church expect support from the authorities.

One can hardly exaggerate the revolutionary nature of such
views during the period in which Williams lived. He died a cen-
tury before his view of separation of church and state was
achieved fully. Its achievement in the late 18th century is owed
largely to two other Baptist heroes.

IsaAc BAcCKuUS

Isaac Backus (1724-1806) was a Baptist preacher who became
an influential figure during the Philadelphia meeting of the
Constitutional Congress, the body that declared independence
from England and set the basic framework for the new nation.
Backus, also of Massachusetts, lobbied the delegation from his
colony for the inclusion of a bill of rights that would guarantee
the right to free exercise of religion and the right of the church
to be free from state’s control.

But while his efforts in Philadelphia to change the Mas-
sachusetts delegates’ minds largely were unsuccessful, Backus
found receptive ears among his fellow Baptists. He rallied them
to the cause of separation of church and state by traveling thou-
sands of miles on horseback, visiting in their homes and preach-
ing in their churches. He was indeed the most influential Baptist
of his generation in America.

Backus lived long enough to see the Bill of Rights incorpo-
rated into the new federal Constitution, in no small measure be-
cause of his persistent efforts on its behalf. But he died long be-
fore his own Massachusetts became the last of the former
colonies to disestablish its own church in 1833.

JOHN LELAND

John Leland (1754—1841), like Backus and Williams, began his
ministry in Massachusetts, but migrated to Virginia, where he
became a key figure in the battle for the Bill of Rights. His is
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among those names in the Old Dominion state that forever are
inscribed on the Baptist honor roll. Leland and other Virginia
Baptists steadfastly refused to be regulated by Virginia’s colonial
authorities who gave preeminence to the Anglican Church as the
established religion in the colony.

Leland is best known for his influence on fellow Virginians
Thomas Jefferson and James Madison, who became the father of
the U.S. Constitution. Leland, in the best sense of the word, lob-
bied for inclusion of a provision in the federal Bill of Rights to
guarantee religious freedom and separation of church and state.
His success in convincing Madison of the wisdom of such an ar-
rangement is one of the truly thrilling chapters in Baptist his-
tory in this country.

When the original draft of the Constitution was sent to the
colonies for ratification, Leland put himself up as a candidate to
the Virginia Constitutional Convention. He was opposed by
Madison, a neighboring farmer in Orange County. Madison at
the time favored ratification of the document as then written,
while Leland campaigned on the proposition that it should be
rejected because it contained no specific guarantees for religious
liberty and other personal freedoms. After a now-famous meet-
ing between the two men, Leland withdrew as a candidate when
Madison promised to support a Bill of Rights that would include
the guarantees of religious freedom and separation of church
and state.

Madison was so convinced by Leland’s arguments that he
went on to become the principal author of the Bill of Rights,
which begins with guarantees of separation of church and state
and free exercise of religion.

Unlike either Williams or Backus, Leland lived to see the day
when his trailblazing efforts succeeded fully with ratification of
the Constitution, including the Bill of Rights, and the disestab-
lishment of state religions in all the colonies.

THE FRAGILE NATURE OF FREEDOM

Despite the heroic efforts of Williams, Backus, Leland and all
their Baptist contemporaries who espoused what was then a rad-
ical departure from all previous church-state arrangements, reli-
gious liberty and separation of church and state are fragile bless-
ings to be both cherished and preserved. The patriot Wendell
Phillips declared that “eternal vigilance is the price of liberty.”

He was right. Thus present-day Baptists are bound by their
own history and, more important, by the faith “once delivered
to the saints” to contend for it today.
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Remembering that heritage has become increasingly impor-
tant in recent years as the idea of separation of church and state
has come under attack. Some well-known television preachers,
for example, deny that the nation’s founders intended for
church and state to be separate. Some say the Constitution
nowhere mentions separation of church and state.

But saying that is like saying the New Testament denies the
idea of the Trinity because nowhere does the word appear in the
sacred text. Although they knew church and state would interact
with each other, they fully intended to keep a creative tension
between the two.

The argument has been advanced recently that all the founders
intended to accomplish with the First Amendment’s religion
clauses was to prevent the preferential treatment of one religion
over another. Yet an examination of the Philadelphia debate sur-
rounding adoption of the First Amendment puts that contention
to rest. In 1789, on the first day of debate on the First Amend-
ment, a motion was made to strike the words “religion, or pro-
hibiting the free exercise thereof” and insert instead “one reli-
gious sect or society in preference to others.” The motion was
defeated.

A second motion was made to strike the amendment alto-
gether. It too was defeated. Yet another motion was made to
adopt alternative language: “Congress shall not make any law in-
fringing the rights of conscience, or establishing any religious
sect or society.” It too was defeated. A fourth motion was made
to amend the amendment to read, “Congress shall make no law
establishing any particular denomination of religion in prefer-
ence to another, or prohibiting the free exercise thereof, nor
shall the rights of conscience be infringed.” Like the others, it
too was defeated.

In short, there is no question that the nation’s founders
meant the First Amendment to disestablish any and all religions
from state sponsorship or control and to guarantee the free ex-
ercise of religion for all citizens.
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VIEWPOINT

“The aim [of the First Amendment |
was to prevent Congress from
establishing a ‘national’ religion that
would threaten the religious
diversity of the states.”

THE CONSTITUTION’S FRAMERS DID
NoT INTEND STRICT SEPARATION OF
CHURCH AND STATE

M. Stanton Evans

In the following viewpoint, M. Stanton Evans asserts that when
the Constitution was written, religion was an important part of
people’s public and private lives. He argues that the framers of
the Constitution did not intend to erect a wall completely sepa-
rating church and state, as is commonly believed. The First
Amendment was merely a safeguard, he contends, against the
federal government’s establishment of a national religion. Evans
is the director of the National Journalism Center in Washington,
D.C., and the author of The Theme Is Freedom: Religion, Politics, and the
American Tradition, from which this viewpoint is adapted.

As you read, consider the following questions:

1. According to Evans, how many colonies had established an
official church?

2. In what ways did the states support established religions at
the time of the Constitutional Convention, according to
Evans?

3. What evidence does the author present to support his
contention that the federal government did not prohibit
officially sponsored prayer in the nation’s early days?

From The Theme Is Freedom, by M. Stanton Evans. Copyright ©1994 by Regnery Publishing.
All rights reserved. Reprinted by special permission of Regnery Publishing, Inc.,
Washington, D.C.
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A s the renewed debate over prayer in the public schools sug-
gests, the cultural conflict of the modern era finds vivid and
enduring focus in the legal dispute about the place of religion
in the civic order. Here the battle is overt, relentless, and perva-
sive—with traditional belief and custom retreating before a sec-
ularist onslaught in our courts and other public institutions.

THE SUPREME COURT’S RULINGS

Since the 1960s, the U.S. Supreme Court has handed down a se-
ries of rulings that decree a “wall of separation” between affairs
of state and the precepts of religion. In the most controverted of
these cases, in 1962, the Court said an officially sponsored
prayer recited in the New York public schools was an abridge-
ment of our freedoms. This prayer read, in its entirety: “Almighty
God, we acknowledge our dependence on Thee, and we beg Thy
blessings upon us, our parents, our teachers, and our country.”
In the Court’s opinion, this supplication triggered the First
Amendment ban against an “establishment of religion,” logic
that was later extended to reading the Bible and reciting the
Lord’s Prayer in the classroom.

In adopting the First Amendment, according to the Court, the
Founders meant to sever all connection between religious faith
and government, requiring that religion be a purely private mat-
ter. As Justice Hugo Black put it in an oft-quoted statement: “The
‘establishment of religion’ clause of the First Amendment means
at least this: Neither a state nor the Federal Government can set
up a church. Neither can pass laws which aid one religion, aid
all religions, or prefer one religion over another. . . . No tax in
any amount, large or small, can be levied to support any reli-
gious activities or institutions, whatever they may be called, or
whatever form they may adopt to teach or practice religion.”

This doctrine has been affirmed and amplified in many rulings
since. In support of it, Black and his successors (most recently Jus-
tice David Souter) have offered a reading of our history that sup-
posedly shows the intentions of the people who devised the First
Amendment. In a nutshell, we're told that the Founders chiefly re-
sponsible for the Constitution’s religion clauses were James Madi-
son and Thomas Jefferson; that they held views intensely hostile
toward any governmental backing for religion; and that the
amendment was a triumph for their separationist position.

Or WHOLE CLOTH
The First Amendment depicted by Justice Black and other liberal
jurists is a fabrication. The Supreme Court’s alleged history is a
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prime example of picking and choosing elements from the past
to suit the ideological fashions of the present. If we consult the
history of the nation’s founding, we find that the Court and its
supporters have misstated the material facts about the issue in
every possible fashion.

To begin with, state papers, legal arrangements, and political
comment of the founding generation show that American cul-
ture in that period was suffused with religious doctrine. The
point is made by the very concept of an “establishment of reli-
gion.” This term had a definite meaning in England and the
colonies that is critical to understanding the debate about the
First Amendment. It signified an official church that occupied a
privileged position with the state, was vested with certain pow-
ers denied to others, and was supported from the public trea-
sury. Such was the Church of England in Great Britain, and such
also were numerous churches in the colonies at the beginning
of our revolution.

THE STATES’ CHURCHES

In 1775, no fewer than nine colonies had such arrangements.
Massachusetts, Connecticut, and New Hampshire had systems of
local church establishment in favor of the Congregationalists. In
the South, from Maryland on down, the establishments were Epis-
copal. In New York, there was a system of locally supported
Protestant clergy. Because of growing religious diversity within
the states, pressure mounted to disestablish these official churches.
In particular, increasingly numerous Baptists and Presbyterians
made headway against the Anglican position, which was further
weakened by the identification of many Episcopal ministers with
the English.

Even so, at the time of the Constitutional Convention, the
three New England states still had their Congregational estab-
lishments. In other states, there remained a network of official
sanctions for religious belief, principally the requirement that
one profess a certain kind of Christian doctrine to hold public
office or enjoy other legal privilege. With local variations, these
generally tended in the same direction, and they make instruc-
tive reading alongside the statements of Justices Black and
Souter about the supposed history of our institutions.

In South Carolina, for example, the Constitution of 1778 said
that “the Christian Protestant religion shall be deemed . . . the
established religion of the state.” It further said that no religious
society could be considered a church unless it agreed “that there
is one eternal God and a future state of rewards and punish-
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ment; that the Christian religion is the true religion; that the
Holy Scriptures of the Old and New Testaments are of divine in-
spiration.” South Carolina also asserted that “no person who de-
nies the existence of a Supreme Being shall hold any office un-
der this Constitution.”

Similar statements can be gleaned from other state enact-
ments of the period. The Maryland Constitution of 1776 de-
creed, for instance, “a general and equal tax for the support of
the Christian religion.” New Jersey that year expressed its idea of
toleration by saying that “no Protestant inhabitant of this colony
shall be denied the enjoyment of any civil right.” Massachusetts,
in 1780, authorized a special levy to support “public Protestant
teachers of piety, religion and morality”—a formula adopted
verbatim by New Hampshire.

OFFICIAL SUPPORT FOR RELIGION CONTINUES

Official support for religious faith and state religious require-
ments for public office persisted well after adoption of the First
Amendment. The established church of Massachusetts was not
abolished until 1833. In New Hampshire, the requirement that
one had to be Protestant to serve in the legislature was contin-
ued until 1877. In New Jersey, Roman Catholics were not per-
mitted to hold office until 1844. In Maryland, the stipulation
that one had to be a Christian lasted until 1826. As late as 1835,
one had to be a Protestant to take office in North Carolina; until
1868, the requirement was that one had to be a Christian;
thereafter that one had to profess a belief in God.

The official sanction for religious belief provided by the states
was equally apparent at the federal level, during and after the
Revolution. Appeals for divine assistance, days of prayer and fast-
ing, and other religious observances were common in the Conti-
nental Congress. Among its first items of business, in 1774, the
Congress decided to appoint a chaplain and open its proceedings
with a prayer. When it was objected that this might be a problem
because of diversity in religious doctrine, Sam Adams answered:
“I am not a bigot. I can hear a prayer from a man of piety and
virtue, who is at the same time a friend of his country.”

On June 12, 1775, the Congress called for “a day of public
humiliation, fasting, and prayer,” wherein “[we] offer up our
joint supplications to the all-wise, omnipotent, and merciful
disposer of all events.” In observance of this fast day, Congress
attended an Anglican service in the morning and a Presbyterian
service in the afternoon.

During the Revolutionary War, Congress made provision for
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military chaplains, recommended that officers and men attend
religious service, and threatened court martial for anyone who
misbehaved on such occasions. It also adopted the Northwest
Ordinance, stressing the need for “religion and morality,” ap-
propriated money for the Christian education of Indians, and
encouraged the printing of a Bible. The Northwest Ordinance
and the measures regarding chaplains, official prayer, and educa-
tion of the Indians, were re-adopted by the first Congress under
the new Constitution and maintained for many years thereafter.

CRUMBLING WALL

Such was the body of doctrine and official practice that sur-
rounded the First Amendment—immediately predating it,
adopted while it was being discussed and voted on, and endur-
ing long after it was on the books. The resulting picture is very
different from any notion of America as a country run by secu-
larists and Deists. Nor does it look very much like a country in
which the governing powers were intent on creating a “wall of
separation” between church and state, denying official support
to the precepts of religion.

This was the background to Madison’s motion on June 8,
1789, introducing a set of amendments to the Constitution,
culled from the proposals of the state conventions. Among the
measures that he offered was this pertaining to an “establish-
ment of religion”: “The civil rights of none shall be abridged on
account of religious belief, nor shall any national religion be es-
tablished . . .” In view of the weight that has been given to
Madison’s personal opinions on the subject, his comments on
this occasion are of special interest. For example, challenged by
Roger Sherman as to why such guarantees were needed, given
the doctrine of “enumerated powers,” Madison said

he apprehended the meaning of the words to be, that Congress shall not es-
tablish a religion and enforce the legal observation of it by law,
nor compel men to worship God in any manner contrary to
their conscience. Whether the words are necessary or not, he did not mean to
say, but they had been required by some of the state conventions, who seemed to en-
tertain an opinion that [under the “necessary and proper” clause] . . .
Congress . . . might infringe the rights of conscience and estab-
lish a national religion; to prevent these effects he presumed the
amendment was intended, and he thought it as well expressed as the
nature of language would admit. [Italics added.]

In this and other exchanges, the House debate made two
things clear about the Bill of Rights and its religion clauses: 1)
Madison was introducing the amendments not because he thought
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they were needed but because others did, and because he had
promised to act according to their wishes; 2) the aim was to pre-
vent Congress from establishing a “national” religion that would
threaten the religious diversity of the states. Given the varied prac-
tices we have noted, ranging from establishments and doctrinal
requirements for public office to relative toleration, any “na-
tional” religion would have been a source of angry discord.

KEEP IN MIND, THESE ARE BOVERNMENT
QFFICIALS! ONE OF THEM SAID
SOMETHING ABOUT ALL OF OUR POLITICAL
INSTITUTIONS BEING DEPENDENT WPON
OUR CAPRLITY TO
GOVERN OURGELVES
ACCORDING TO THE
TEN COMMANDMENTS
OF GOD! ]

AND THEN THE OTHER ONE SAID
OLR L\BERTIESARE A GIFT OF

WELL, 1D SNY THEY ARE DEFINITELY
MIXING RELIGION AND POLITICS JAMES MADISON
THLS VIOLATING OUR CONSTIT(STION® AND THOMAS

prog JEFFERSON!

Reprinted by permission of Chuck Asay and Creators Syndicate.

Against that backdrop, the meaning of the establishment
clause as it came out of conference should be crystal clear:
“Congress shall make no law respecting an establishment of reli-
gion.” The agency prohibited from acting is the national legisla-
ture; what it is prevented from doing is passing any law “respect-
ing” an establishment of religion. In other words, Congress was
forbidden to legislate at all concerning church establishment—
either for or against. It was prevented from setting up a national
established church; equally to the point, it was prevented from inter-
fering with the established churches in the states.

SHIELD BECOMES SWORD

Though this history is blurred or ignored, it is no secret, and its
general features are sometimes acknowledged by liberal spokes-
men. It may be conceded, for example, that the First Amend-
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ment was intended to be a prohibition against the Federal Gov-
ernment. But that guarantee was supposedly broadened by the
Fourteenth Amendment, which “applied” the Bill of Rights
against the states. Thus what was once prohibited only to the
Federal Government is now also prohibited to the states.

Thus we have the Orwellian concept of “applying” a protec-
tion of the states as a weapon against them—using the First Amend-
ment to achieve the very thing it was intended to prevent. The
legitimacy of this reversal has been convincingly challenged by
Raoul Berger, Lino Graglia, and James McClellan. But for present
purposes, let us simply assume the First Amendment restrictions
on Congress were “applied” against the states. What then? What
did this prohibit?

One thing we know for sure is that it did not prohibit officially
sponsored prayer. As we have seen, Congress itself engaged in offi-
cially sponsored, tax-supported prayer, complete with paid offi-
cial chaplains, from the very outset—and continues to do so to
this day. Indeed, in one of the greatest ironies of this historical
record, we see the practice closely linked with passage of the
First Amendment—supplying a refutation of the Court’s posi-
tion that is as definitive as could be wished.

A NATIONAL DAY OF PRAYER

The language that had been debated off and on throughout the
summer and then hammered out in conference finally passed
the House of Representatives on September 24, 1789. On the very
next day, the self-same House of Representatives passed a resolu-
tion calling for a day of national prayer and thanksgiving. Here is the
language the House adopted: “We acknowledge with grateful
hearts the many signal favors of Almighty God, especially by af-
fording them an opportunity peacefully to establish a constitu-
tional government for their safety and happiness.”

The House accordingly called on President Washington to is-
sue a proclamation designating a national day of prayer and
thanksgiving (the origin of our current legal holiday). This was
Washington'’s response:

It is the duty of all nations to acknowledge the providence of
Almighty God, to obey His will, to be grateful for His benefits,
and humbly to implore His protection and favor. . . . That great
and glorious Being who is the beneficent author of all the good
that was, that is, or that ever will be, that we may then unite in
rendering unto Him our sincere and humble thanks for His kind
care and protection of the people.

Such were the official sentiments of Congress and the Presi-
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dent immediately after adoption of the First Amendment. These
statements are far more doctrinal and emphatic than the modest
prayer schoolchildren are forbidden to recite because it al-
legedly violates the First Amendment. If we accept the reasoning
of the modern Court, as Robert Cord observes, both Congress and
George Washington violated the intended meaning of the First Amendment from
its inception.

The more logical conclusion, of course, is that Congress
knew much better what it meant by the language adopted the
preceding day than does our self-consciously evolving Court
two centuries later. And in the view of Congress, there was
nothing either in law or in logic to bar it from engaging in offi-
cially sponsored, tax-supported prayer, then or ever. It follows
that the amendment can’t possibly bar the states from doing
likewise.

MADISON AND JEFFERSON
To all this, the liberal answer is, essentially: James Madison.
Whatever the legislative history, we are informed, Madison in
his subsequent writings took doctrinaire positions on church-
state separation, and these should be read into the First Amend-
ment. This, however, gets the matter topsy-turvy. Clearly, if the
Congress that passed the First Amendment, and the states that
ratified it, didn’t agree with Madison’s more stringent private
notions, as they surely didn'’t, then these were not enacted. It is
the common understanding of the relevant parties, not the ideas
of a single individual, especially those expressed in other set-
tings, that defines the purpose of a law or constitutional proviso.
Furthermore, the Court’s obsession with the individual views
of Madison is highly suspect. It contrasts strangely with judicial
treatment of his disclaimers in the House debate, and of his
opinion on other constitutional matters. Madison held strict
constructionist views on the extent of federal power, arguing
that the Constitution reserved undelegated authority to the
states. These views of Madison are dismissed entirely by the
Court. Thus we get a curious inversion: Madison becomes the
Court’s authority on the First Amendment, even though the no-
tions he later voiced about this subject were not endorsed by
others involved in its adoption. On the other hand, he isn’t cited
on the residual powers of the states, even though his statements
on this topic were fully endorsed by other supporters of the
Constitution and relied on by the people who voted its approval.
It is hard to find a thread of consistency in this—beyond the
obvious one of serving liberal ideology.
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JEFFERSON’S VIEWS

As peculiar as the Court’s selective use of Madison is its resort to
Jefferson. The anomaly here is that Jefferson was not a member
of the Constitutional Convention, or of the Congress that con-
sidered the Bill of Rights, or of the Virginia ratitying convention.
But he had strongly separationist views (up to a point) and had
worked with Madison for disestablishment and religious free-
dom in Virginia. For the Court, this proves the First Amendment
embodied Jefferson’s statement in 1802, in a letter to the Bap-
tists of Connecticut, about a “wall of separation.”

Again we pass over the Lewis Carroll logic—in this case de-
ducing the intent of an amendment adopted in 1789 from a let-
ter written 13 years later by a person who had no official role in
its adoption. Rather than dwelling on this oddity, we shall sim-
ply go to the record and see what Jefferson actually said about
the First Amendment and its religion clauses. In his second inau-
gural address, for example, he said:

In matters of religion, I have considered that its free exercise is

placed by the Constitution independent of the powers of the

general government. I have therefore undertaken on no occasion

to prescribe the religious exercises suited to it. But I have left

them as the Constitution found them, under the direction or

discipline of state or church authorities acknowledged by the
several religious societies.

Jefferson made the same point a few years later to a Presbyte-
rian clergyman, who inquired about his attitude toward Thanks-
giving proclamations:

I consider the government of the United States as interdicted
from intermeddling with religious institutions, their doctrines,
discipline, or exercises. This results from the provision that no
law shall be made respecting the establishment of religion or the
free exercise thereof, but also from that which reserves to the
states the powers not delegated to the United States. Certainly no
power over religious discipline has been delegated to the general
government. It must thus rest with the states as far as it can be in
any human authority.

The irresistible conclusion is that there was no wall of separa-
tion between religious affirmation and civil government in the
several states, nor could the First Amendment, with or without
the Fourteenth Amendment, have been intended to create one.
The wall of separation, instead, was between the Federal Gov-
ernment and the states, meant to make sure the central authority
didn’t meddle with the customs of local jurisdictions.

As a matter of constitutional law, the Court’s position in these
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religion cases is an intellectual shambles—results-oriented ju-
risprudence at its most flagrant. An even greater scandal is the
extent to which the Justices have rewritten the official record to
support a preconceived conclusion: a performance worthy of
regimes in which history is tailored to the interests of the ruling
powers. In point of fact, America’s constitutional settlement—up
to and including the First Amendment—was the work of people
who believed in God, and who expressed their faith as a matter
of course in public prayer and other governmental practice.
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VIEWPOINT

“We need kids spending their time in
school reading and writing and
doing math, not mumbling prayers.”

SCHOOL PRAYER THREATENS
RELIGIOUS LIBERTY

Roger Simon

Students do not need a constitutional amendment to be allowed
to pray in schools, argues Roger Simon in the following view-
point. If school prayer is allowed, he contends, the government
will dictate what prayers should be said in schools, violating the
rights of those whose beliefs are different from the majority.
Furthermore, Simon asserts, praying in school will not improve
the character of the students who pray. Simon is a syndicated
columnist.

As you read, consider the following questions:

1. Who does Simon hold up as proof that public prayers do not
improve a person’s morals?

2. What is the author’s philosophy on how to become a better
person?

3. If public prayers were permitted in schools, how would
schools decide which prayers to recite, according to Simon?

Reprinted from Roger Simon, “Prayer Will Not Make Schools Better,” Liberal Opinion Weck,
December 5, 1994, by permission of Creators Syndicate. Copyright 1994 Creators
Syndicate.
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chool prayer goes on every day in America, usually right be-

fore a test.

Kids can pray any time they please.

They can pray silently; they can pray out loud (as long as it
doesn’t disturb the class); they can pray in the halls, in gym and
at lunch.

What is now being talked about, however, is a constitutional
amendment to create state-sanctioned prayer in the public
schools.

Why do we need this?

Because conservative Christians believe that prayer will make
kids better students and better people.

To which I say: God help us.

LIMITED POWERS

I do not deny the power of prayer. But standing up at the begin-
ning of each day and mumbling words—which is what will
happen in the schools—will not make you a better person.

Jim Bakker prayed all the time. So did Jimmy Swaggart.
Loudly. And on television. Did it make them better?

The vast majority of priests in this country are good and holy
men. But those small number of priests who are child molesters
were not transformed by the prayers they said each day.

God not only hears what you say, but I believe, He also looks
into your heart. And the mere recitation of prayer is not going
to impress Him.

Nor will it make our schools better. A few lightning bolts
might help, or maybe another Great Flood, but prayer? Come on.

Kibps NEED TO STUDY

We have not had so useless a debate in America since Congress got
all hot and bothered about an amendment to ban flag burning.

We need kids spending their time in school reading and
writing and doing math, not mumbling prayers.

I grew up in a household where prayers were said out loud
each week. But I was also taught that God helps those who help
themselves.

We don’t need to teach kids that all they need do is pray in
school to make themselves better.

We need to teach them to get educated and work hard.

And if they want to pray, too, that’s great. They can do that
whenever they want.

But the power of the state should not be used to make prayer
official.
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And don't kid yourself that those behind this movement want
a moment of silence or some nice non-sectarian prayer that all
religions can share.

That is not what they want.

A spokesman for the speaker of the House, Newt Gingrich,
told The Washington Post: “I think we are looking at voluntary
school prayer. Not voluntary silence.”

SN

‘“N |

In addmon to PR

manﬁct asl etxme
©do math pmb ems.

Reprinted by permission of Mike Luckovich and Creators Syndicate.

And what kind of prayer will be conducted in the schools?

One of the leading advocates for school prayer in America is
Texas minister David Barton.

He has written a book arguing that the Supreme Court’s ban
on school prayer has led to an increase in violent crime, divorce
and teen pregnancy and a drop in student scores on the Scholas-
tic Aptitude Test.

WHAT THE MINORITY CAN EXPECT

What kind of prayer does Barton want in the schools to correct
all these things?

Each school district would vote.

And if a majority voted for a Christian prayer or mandatory
Bible classes, that is what everyone in the school district would
have to accept.

What about Jews or Moslems or Hindus or other non-
Christians? (To say nothing of atheists and agnostics.)
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Their only recourse, Barton says, would be to persuade the
Christian majority to change its vote.

Otherwise, the non-Christians would just have to tolerate the
Bible classes and the prayers.

“On any issue, you will always have a group that has its rights
violated,” Barton says. “If the vote is 98-2, then the two shouldn'’t
win in this country.”

And since America is an overwhelmingly Christian country,
we can anticipate that Christians will “win” in an overwhelming
number of school districts.

This is the America Barton wants. A Christian America. An
America where the majority is allowed to impose its will on the
minority. Because, as he says, a minority should expect to have
“its rights violated.”

That’s the bad news. The good news is that if Barton is cor-
rect, the recitation of prayer will make people smarter, more
law-abiding and more moral.

But in Washington, our senators and representatives begin
each day with a prayer.

And it hasn’t done much for them.
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VIEWPOINT

“For the first half of the twentieth
century and all of the nineteenth,
children prayed in school. . . .The
minds of these children were not
destroyed or perverted by these
exposures.”

PROHIBITING SCHOOL PRAYER
THREATENS RELIGIOUS LIBERTY

Linda Bowles

According to syndicated columnist Linda Bowles, a vast majority
of parents favor public prayers in school. She maintains that
school prayer was allowed in past generations, posing no threat to
America’s government. Children should be able to acknowledge
in school the same divine power that is mentioned in almost all
of the state constitutions, she asserts. Denying students the oppor-
tunity to participate in nonsectarian, voluntary prayers at schools
and school events stigmatizes religion, Bowles contends.

As you read, consider the following questions:

1. What percentage of the American public favors school prayer,
according to a poll cited by Bowles?

2. In the author’s opinion, what was the founders’ intention for
the First Amendment?

3. What is Harry V. Jaffa’s idea to restore school prayer,
according to Bowles?

Reprinted from Linda Bowles, “Children Don’t Need Protection from Religion,”
Conservative Chronicle, June 26, 1996, by permission of Creators Syndicate. Copyright 1996
Creators Syndicate.
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1996 Gallup poll confirms the findings of previous polls

that school prayer is favored by 70 percent to 75 percent of
the public. But with increasing frequency, America’s bureau-
cratic overlords dismiss the will of the people as irrelevant.

WHO PROTECTS THE MAJORITY FROM THE MINORITY?

On June 3, 1996, US. District Court Judge Neal Biggers ruled it
unconstitutional for a rural Mississippi school to permit morn-
ing prayer over the intercom. He said, “The Bill of Rights was
created to protect the minority from tyranny by the majority.”
That raises a question: Who protects the majority from the
tyranny of an opinionated judge?

A few days earlier, Florida Gov. Lawton Chiles vetoed an edu-
cation bill that would have permitted school districts to author-
ize non-sectarian, voluntary, student-led prayer at graduations
and other gatherings such as sports events. Gov. Chiles said, “I
do not believe that the right to petition the divine should be
granted or withheld by majority vote.” That raises a question:
Who protects the majority from the tyranny of an opinionated
governor?

Regarding church and state, the Constitution simply says that
Congress “shall make no law respecting an establishment of reli-
gion or prohibiting the free exercise thereof.”

It requires tortured reasoning to use this hands-off language
to support heavyhanded, judicial tyranny over the rights of the
majority and to justify laws that censor religious speech in gov-
ernment schools, prohibit prayer at graduation ceremonies and
ban menorahs and nativity scenes at the courthouse.

The founders were trying to protect people from a state-
mandated religion; they were not trying to impose secular hu-
manism, or New Age idolatry, as a mandatory system of unbelief.

For the first half of the twentieth century and all of the nine-
teenth, children prayed in school, read scriptures, sang carols
and were able to view the Ten Commandments posted on bul-
letin boards. The minds of these children were not destroyed or
perverted by these exposures, and America was never in any
danger of becoming a theocracy.

A SIGNIFICANT CHANGE
Nevertheless, that sensible arrangement changed in 1962 when
ideologically impelled members of the Supreme Court ruled
that school prayer violates the Constitution. That ruling signifi-
cantly changed the culture of government schools.

Children are not stupid. They understand that God and all
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signs of him have been outlawed from their school. They under-
stand they don't need protection from that which is good for
them.

This culture of religious apartheid in government schools in-
evitably and obviously stigmatizes religion and discredits its
messages. It is a culture of active godlessness, one consistent
with a curriculum of condoms, alternative lifestyles, relative val-
ues and statism. Government schools are not value-neutral.

|'THE AUTHORITY OF STATE CONSTITUTIONS

Congress has the constitutional authority to immediately pass
legislation allowing voluntary prayer in schools. The character of
this prayer would be guided by the acknowledgement of God
expressed in the preambles of 46 U.S. state constitutions. This
would at once recall the idea of “liberty under God,” and re-
mind all Americans that acknowledging God has not been a dan-
ger to, but rather the formation of our unparalleled freedoms for
two centuries.

Larry P Arnn, in Emancipating School Prayer, Harry V. Jaffa, ed., 1996.

There is hope. Harry V. Jaffa of the Claremont Institute has
written a pamphlet called “Emancipating School Prayer.” The
subtitle is “How to Use the State Constitutions to Beat the ACLU
and the Supreme Court.”

Jaffa’s idea is refreshingly simple. Forty-six of the 50 states
have preambles invoking the name of God. Professor Jaffa pro-
poses a joint resolution of Congress that declares “children in
public schools might lawfully recite voluntary prayers employ-
ing only such acknowledgment of divine power and goodness
as is present in their own state constitutions or in the constitu-
tions of any of the other states.”

“GRATEFUL TO ALMIGHTY GOD”

Here are excerpts from a few state constitutions that are quite
representative of the others:

“We the people of the State of California, grateful to Almighty
God for our freedom, in order to secure and perpetuate its bless-
ings, do establish this Constitution.”

“We the people of the State of Illinois—grateful to Almighty
God for the civil, political and religious liberty which he has
permitted us to enjoy and seeking his blessing upon our en-
deavors—do ordain and establish this Constitution for the State
of Illinois.”
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“We the people of the State of Florida, being grateful to
Almighty God for our constitutional liberty . . . do ordain and
establish this constitution.”

“We the people of Mississippi in convention assembled,
grateful to Almighty God, and invoking his blessing on our
work, do ordain and establish this constitution.” The writers of
the Mississippi Constitution, aware of legal mischievousness,
added this provision in Article III, Section 18: “The rights
hereby secured shall not be construed to . . . exclude the Holy
Bible from use in any public school of this state.”

Should this simple resolution be passed and signed by the
president, I would join with Professor Jaffa in eager anticipation
of the legal debate over whether the daily recitation by school
children of that which is in their state’s constitution is unconsti-
tutional.
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VIEWPOINT

“By using public funds for private,
parochial schools, religious
conservatives strike a blow against
secular, public education.”

TAX DOLLARS SHOULD NoOT FUND
RELIGIOUS SCHOOLS

Bob Peterson

Some public school districts have initiated a voucher system that
allows children of low-income families to attend a private
school of their choice, including religious schools. The voucher
transfers the tax dollars that the public school would normally
have received to the private school to pay at least part of the stu-
dent’s tuition. In the following viewpoint, Bob Peterson argues
against the voucher system. Using public funds to support a re-
ligious school violates church-state separation, he contends.
Furthermore, he asserts, the voucher system deprives public
schools of funds that are desperately needed. Peterson, a fifth-
grade teacher, was named 1995-1996 Wisconsin Elementary
Teacher of the Year. He is also the editor of the education news-
paper Rethinking Schools.

As you read, consider the following questions:

1. In Peterson’s opinion, why are private schools not always
better than public schools?

2. Who is behind the voucher movement, according to the
author?

3. According to Peterson, how many times have referenda
supporting voucher systems been defeated by state voters?

Reprinted from Bob Peterson, “Teacher of the Year Gives Vouchers a Failing Grade,” The
Progressive, April 1997, by permission of The Progressive, 409 E. Main St., Madison, WI
53703.
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O ne recent winter morning, during the worst cold spell of
the year, I found some caulk in my basement and took it to
school. I teach at La Escuela Fratney in Milwaukee, Wisconsin,
which was built in 1903. My classroom’s third-floor windows
are drafty, and on windy days, the kids who sit near the window
often wear jackets to keep warm.

On this particular day, the wind chill was minus forty de-
grees. The big news—apart from the weather and the Super-
bowl—was that a Madison judge had declared the expansion of
Milwaukee’s school-voucher program unconstitutional.

I was relieved by the news. Republicans around the country
have been pushing the idea of using publicly funded vouchers
to send kids to private school. And Wisconsin has been in the
forefront of this effort.

Vouchers are a top item on the conservative agenda. The reli-
gious right wants to use them to tear down the wall of separa-
tion between church and state. By using public funds for pri-
vate, parochial schools, religious conservatives strike a blow
against secular, public education. Vouchers serve that purpose,
just as they serve the broader conservative movement’s goal of
cutting government entitlements and denying government re-
sponsibility for social services.

For sixteen years, I've taught public school in Milwaukee’s
central city, and I've been active in school reform. I know that
vouchers won't seal the windows at La Escuela Fratney.

THE MILWAUKEE VOUCHER PROGRAM

Vouchers have been synonymous with Milwaukee ever since
1990, when Wisconsin began an experiment allowing low-
income children in the city to use publicly funded vouchers to
attend nonreligious private schools inside city boundaries. The
courts upheld that original program. In the 1996-1997 school
year, some 1,600 Milwaukee students received roughly $4,400
each to attend nonreligious private schools.

In 1995, the Wisconsin legislature expanded the Milwaukee
voucher program to include religious schools and to allow as
many as 15,000 students to take part, but the state suspended
the expansion because of a lawsuit charging that it violates the
state constitution. Until 1996, when Cleveland began a low-
income voucher program that also included religious schools,
Milwaukee had the only voucher experiment in the country.
(Cleveland’s program is also being challenged in the courts, but
was allowed to proceed until a final ruling.)

One of the big myths of the school-choice movement is that
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private schools are always better than public schools.

But in Milwaukee, vouchers gave rise to some fly-by-night
private institutions.

The schools that initially took part in the voucher program
were longstanding private institutions that, over the years, had
built an infrastructure and a reputation attractive to tuition-
paying students. Then the project started some new private
schools—and they began to fail.

Two voucher schools closed unexpectedly in mid-year amid
charges of inflated enrollment figures and missing or fraudulent
financial records. Two others were unable to pay their staff regu-
larly, leading to an exodus of teachers and students. A fifth
school closed during the summer.

| A VIOLATION OF CHURCH AND STATE

Religious schools normally charge less than nonsectarian private
schools. Thus, a major consequence of a $3,000 voucher plan
will be to direct tax-raised government money away from public
schools and into church schools. This raises several constitu-
tional questions.

If a major and foreseeable consequence of voucher plans is to
funnel most of the money to church schools because the value
of the voucher is set to coincide with what church schools
charge, then this is precisely what the founders of this country
sought to avoid: money raised from everyone’s taxes used to
support sectarian religious institutions.

Ira Glasser, San Diego Union-Tribune, September 27, 1996.

One of the schools that closed, the Milwaukee Preparatory
School, may have been obliged to return up to $300,000 due to
exaggerated enrollment figures, but the state could not complete
an audit because of missing financial records. The school’s
founder skipped town. He was eventually arrested in Texas and
charged with criminal fraud. Charges are still pending. The
school had claimed in September 1995 that 175 out of its 200
students carried vouchers. By the time the school closed in
February, only eighty students remained. Nine out of the twelve
teachers had quit because the school hadn’t paid them.

The director of another school, Exito Education Center, was
charged with felony fraud for falsifying attendance records. Dur-
ing a John Doe proceeding, the school’s former office manager
told authorities that the director ordered her to fix the books,
and threatened her wages if she did not comply. The director has
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twice failed to appear at court on the charges and a bench war-
rant has been issued.

In Milwaukee, the conservatives who clamor for higher stan-
dards and public-school accountability promoted a private
voucher program with virtually no accountability measures.
The private schools are not required to have a board of direc-
tors, adhere to open meetings or records laws, have grievance
procedures for staff or students, or even administer state assess-
ment tests.

It is harder to get a liquor license or set up a corner gas sta-
tion in Milwaukee than it is to start a private school.

“To set up a school eligible for state funds under the school-
choice program, almost all that a wannabe principal has to do is to
hang out a shingle,” the Milwaukee Journal Sentinel complained in an
editorial last year. “Standards barely exist; oversight is minimal.”

THE MUSCLE BEHIND THE VOUCHER MOVEMENT

The financial and legislative muscle behind vouchers comes from
the conservative movement—national organizations such as the
Heritage Foundation or the Institute for Justice; local think tanks
such as the Wisconsin Policy Research Institute and the Heartland
Institute; Republican politicians such as Wisconsin Governor
Tommy Thompson and Ohio Governor George Voinovich. Con-
servative foundations have provided all-important funding.

Anyone looking into the voucher movement soon comes
across two names: Michael Joyce of the Bradley Foundation and
Clint Bolick of the Institute for Justice.

The Milwaukee-based Bradley Foundation, whose assets of
$461 million make it the country’s most powerful rightwing
foundation, has poured millions of dollars into voucher initia-
tives. Bolick is a libertarian who is perhaps best known as the
man who dubbed Lani Guinier “the quota queen.”

The Bradley Foundation’s president, Michael Joyce, has pro-
claimed vouchers the only educational reform worth pursuing.
The foundation has awarded $5.8 million since 1992 to Partners
Advancing Values in Education, a Milwaukee group that provides
partial vouchers to students at religious schools. Bradley has also
funneled almost $4.5 million to the Wisconsin Policy Research
Institute, whose main education reform is vouchers. When Wis-
consin Governor Tommy Thompson wanted to hire a “dream
team” of private lawyers headed by Whitewater prosecutor Ken-
neth Starr to defend vouchers for religious schools, Bradley
agreed to pony up $350,000 to the state so it could do so.

The Bradley Foundation also gave almost $1 million to Charles
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Murray to research and co-author The Bell Curve. Among other
things, the book argues that African Americans tend to be intel-
lectually inferior to Asians and whites, and that educational re-
sources should be targeted at the intellectual elite. Not surpris-
ingly, the book’s main educational reform is school choice,
including public funds for religious schools.

Clint Bolick has been busy promoting vouchers in court
cases around the country. He first did so while at the Landmark
Legal Foundation (which between 1990 and 1992 received
$310,000 from the Bradley Foundation), and then with the In-
stitute for Justice. Bolick co-founded the Institute, which has re-
ceived $425,000 in Bradley money. (He also helped launch the
American Civil Rights Institute to dismantle affirmative-action
programs.)

The conservative economist, Milton Friedman, came up with
the idea of vouchers in the 1950s. Their first public use occurred
in the South following the 1954 Brown v. Board of Education decision,
when white people used vouchers to gain entrance to private
academies to avoid attending public schools with African Ameri-
cans. The courts ultimately struck down that use of vouchers.

During the 1996 Presidential primaries, the fractured Repub-
lican Party was of one mind on vouchers. Even Colin Powell, the
man the social conservatives love to hate, supported publicly
funded vouchers for private schools.

VOTER RESISTANCE TO VOUCHERS

Conservative politicians, who repeatedly cite the Milwaukee ex-
periment, would love to put voucher programs on the national
fast track. They have been hampered by legal questions and voter
resistance—particularly in the suburbs. There, dissatisfaction
with schools is low. And many suburbanites don’t want inner-
city students using vouchers to attend their schools. The four
times that voucher referenda have been put before statewide
voters, most recently in the state of Washington in 1996, they
have failed by a 2-to-1 margin. (Colorado, California, and Ore-
gon voters have also rejected statewide voucher schemes.)

Conservative voucher advocates love to highlight their sup-
port in the black community. Although it is not as popular as
conservatives would like to believe, African American support of
vouchers is not surprising. African Americans are poorly served
by failing public schools and rightly disenchanted with public
education.

But the conservative alliance with blacks is fragile.

In Milwaukee, the black politician most identified with
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vouchers, Democratic state representative Annette “Polly”
Williams, has increasingly distanced herself from the business
and conservative community. She is particularly upset with at-
tempts to allow private schools to screen students and with the
business community’s increasingly explicit goal of expanding
vouchers to all students, not just low-income children.

“We have got our black agenda and they have got [their own]
agenda,” Williams has said of the business community. “I didn'’t
see where their resources really were being used to empower us
as much as to co-opt us.”

EDUCATION AND DEMOCRACY

It is impossible to think about public education without under-
standing its relationship to democracy. There is no arena in this
country with a comparable vision of equality—no matter how
much this vision is tarnished in practice—and where people of
different backgrounds interact on a daily basis.

When a Dane County, [Wisconsin] judge, Paul Higginbotham,
decided against vouchers for religious schools, it was a blow to
supporters of school choice around the country. Without the par-
ticipation of religious schools, which account for about 85 per-
cent of private-school students in Milwaukee, the voucher pro-
gram can’t expand much beyond the 1,600 students who now
participate.

In his fifty-one-page ruling, Higginbotham concentrated on
church-state issues. “Perhaps the most offensive part” of the
voucher plan, he wrote, “is that it compels Wisconsin citizens
of varying religious faiths to support schools with their tax dol-
lars that proselytize students and attempt to inculcate them
with beliefs contrary to their own. We do not object to the exis-
tence of parochial schools or that they attempt to spread their
beliefs through their schools. They just cannot do it with state
tax dollars.”

Voucher supporters had argued that the expanded Milwaukee
voucher program would not provide government support to re-
ligion but would merely help parents choose the best schools
for their children. Higginbotham used promotional materials
from those schools to dismiss that view. “The continuing pur-
pose of St. Matthew Evangelical Lutheran Church and Schools is
to go and tell the pure Gospel of Jesus Christ for the conversion
of unbelievers and the strengthening of believers in faith and
Christian living,” reads one pamphlet.

As important as the church-state issues are, they are not the
only concern.
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EDUCATION’S REAL PROBLEMS

Vouchers are yet another diversion from the real problems in
our failing urban schools. It’s easy to chant the mantra of
vouchers, as if they could magically transform education. It's
much harder to do something about the real needs of urban
public-school students.

As a classroom teacher, I am less concerned with competition
from private schools than I am with my immediate problems:
class size, inadequate facilities, and staff training.

Vouchers only aggravate the already troubling reality that our
schools do not serve all children equally well. We have good
schools, but they are clustered in affluent communities. There
are huge differences between the schools in privileged suburbs
and those in urban districts populated by low-income students
and children of color.

Vouchers would take precious tax dollars from public schools
and divert them to private schools. Milwaukee Superintendent
Robert Jasna estimated that if the Milwaukee voucher program
had been allowed to expand as planned by the legislature, the
Milwaukee public schools could have lost as much as $100 mil-
lion in funding over four years. They also make it possible for
the Wisconsin legislature to pretend it is doing something about
reforming the Milwaukee public schools while it ignores them.

Jonathan Kozol, author of Savage Inequalities and other books on
education, said it best: “My own faith leads me to defend the
genuinely ethical purposes of public education as a terrific
American tradition, and to point to what it’s done at its best—
not simply for the very rich, but for the average American citi-
zen. We need to place the voucher advocates, the enemies of
public schools, where they belong: in the position of those who
are subverting something decent in America.”
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VIEWPOINT

“Providing public funds for a child’s
education, whether or not that
education is pursued in a religious
setting, does no violence to the
Constitution.”

TAx DOLLARS SHOULD FUND

RELIGIOUS SCHOOLS
Denis P. Doyle

Some low-income students are able to attend private schools
through the use of vouchers, a payment system that transfers the
tax dollars allotted for a student’s education from the public
school to the private school. In the following viewpoint, Denis
P. Doyle defends this practice. Pointing out that more than half
of the private schools in the United States are Catholic schools,
he maintains that the policy of not supporting religious schools
with taxpayer dollars was originally an expression of anti-
Catholic sentiment. Doyle contends that to continue to exclude
Catholic or other religious schools from government funding or
voucher programs threatens the survival of some private, sectar-
ian schools, which provide many valuable functions. Doyle is an
education writer, analyst, and consultant.

As you read, consider the following questions:

1. According to Doyle, what racial group is more likely to prefer
private schools?

2. The two kinds of public schools supported by the New
England states until the mid—nineteenth century differed in
what ways, according to the author?

3. What important function do Catholic schools fulfill, in
Doyle’s opinion?

Reprinted by permission of the author from “Vouchers for Religious Schools,” by Denis P
Doyle, The Public Interest, no. 127 (Spring 1997), pp. 88—95; ©1997 by National Affairs, Inc.
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he American public, if opinion polls are to be believed,

overwhelmingly prefers private to public schools. A recent
poll in USA Today reports that, among respondents with school-
age children, 47 percent would use private schools “if they had
the resources.” Interest in private schools has a racial component
as well; African Americans are much more likely to express a
preference for private schools than whites, and, not surprisingly,
African Americans report much lower levels of satisfaction with
public schools than whites.

A FUuNCTION OF FAMILY INCOME

The ability to attend private school, of course, is largely a func-
tion of family income. For, as the sociologist James Coleman
once pointed out, private schools face a significant “tariff bar-
rier”; not only must they charge tuition to generate income but
their “competition”—public schools—are so heavily subsidized
that they are “free” to consumers. At the same time, almost
without exception, public policy forbids the use of public funds
to attend private religious schools, which account for 85 per-
cent of private-school enrollment. Yet, if private schools are
good enough for the discerning and the well off, why are they
not good enough for the poor and dispossessed?

It's no exaggeration to say that the last unserved minorities in
America are poor children whose families prefer private reli-
gious schools to public schools. Such an educational opportu-
nity is simply not available to the poor except through charity
and private beneficence, the one activity the modern welfare
state was designed to render unnecessary. Imagine denying
Medicare recipients the right to seek medical care in a Jewish,
Lutheran, or Catholic hospital because of its religious character,
or forbidding a Social Security pensioner from using Social Se-
curity benefits to be buried in hallowed ground. Indeed, one
wonders what the state interest is in denying children access to
private religious schools. . . .

ANTI-CATHOLICISM AS PUBLIC PoLICY

Few Americans are aware that the notion of “separation of
church and state,” insofar as it is used as a justification for ex-
cluding religious schools from public funding, is largely anti-
Catholic in origin. Until the late 1840s, the states of New En-
gland supported two kinds of public schools, Protestant and
what were euphemistically called “Irish schools.” Both types of
schools required students to engage in devotional activities—
public prayer and Bible reading—but the Protestant schools used
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the King James version of the Bible while the Catholics used the
Douay version. Not satisfied with the literary excellence of the
Douay version, Protestant-dominated legislatures systematically
began to disenfranchise “Irish schools.” The nation was over-
come by an unseemly nativism. Meanwhile, Protestant devo-
tional activities—school prayer and Bible reading—continued
without constitutional impediment until 1962, when they were
struck down by the Court.

|VOUCHING FOR A RELIGIOUS EDUCATION

Much of the debate [about whether students from low-income
families can use school vouchers to attend religious schools]
focus[es] on the serpentine wall between church and state.

When religious issues are ignored and vouchers are evaluated in
educational terms, the findings are clear: Vouchers work for the
inner-city poor. Low-income families receiving vouchers are
pleased with their children’s school, even when the grants
amount to less than half what the public school spends. Voucher
students are more apt to stay in school, learn more, and earn
their high-school diploma. No wonder inner-city residents,
when asked, strongly support school choice.

Paul E. Peterson, Wall Street Journal, December 5, 1995.

Indeed, so sure were the legislatures and courts that the prac-
tice of funding religious schools was legal—to either enfran-
chise or disenfranchise them as they saw fit—that no constitu-
tional issues were thought to be involved. Not only was there no
presumption of unconstitutionality, there was a positive pre-
sumption of constitutionality. It fell to James G. Blaine, a Repub-
lican from Maine, who served in the House of Representatives
from 1863 to 1876 and was a colleague and friend of President
Grant, to propose an amendment to the U.S. Constitution which
would forever bar the “Popish” practice of providing aid to
Catholic schools. Blaine and his supporters had no objection to
religious education, so long as it was Protestant. Convinced of
the necessity of protecting the young nation from foreign influ-
ences, the amendment—mnever enacted at the national level—
was enacted, over time, in state after state, thus effectively elimi-
nating aid to Catholic schools.

The overt anti-Catholicism of the Blaine amendment presents
an extraordinary irony. Our first settlers were religious dissi-
dents, and the United States was not hostile to religious differ-
ences at the time of the founding. To the contrary, the Northwest
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Ordinance had made available gifts of land for religious schools,
and the first schools in the original 13 colonies were denomina-
tional and enjoyed public funding. In fact, the architects of the
modern public-school system, Horace Mann for example, were
themselves deeply religious and saw the new “common school”
as fulfilling religious—though interdenominational—functions.
Robust Unitarian-Universalists, they were convinced that schools
must provide moral uplift, which was best achieved, in their
view, by ecumenical Protestantism.

In the modern era, of course, separation of church and state is
offered as a principled reason for not aiding families who want
to send their children to private school. Yet the roots of the prac-
tice are as poisonous as any civil right’s affront of the modern
era. Imagine framing a social policy in starkly anti-Catholic terms
today. Indeed, the old saw springs to mind: Anti-Catholicism is
the anti-Semitism of the liberal intellectual class. But, hostility to
Catholics notwithstanding, the main “supplier” of private educa-
tion in the United States is the Catholic church.

A CartHoLIC EDUCATION

Catholic schools make up more than one-half the private schools
in the country, enrolling 53 percent of the nation’s private-
school students. The remaining attend either other types of reli-
gious schools (32 percent) or nonsectarian schools (15 per-
cent). In the fall of 1990, there were 26,712 private elementary
and secondary schools in the United States, enrolling 4.9 million
students (contrasted to 89,000 public schools, enrolling 42 mil-
lion students). To provide a sense of scale, about $25 billion of
the total national expenditure of nearly $250 billion on elemen-
tary and secondary education is for private schools. A good rule
of thumb is that private-school numbers represent about 10 per-
cent of public-school numbers.

In 1930, Catholic schools enrolled 2.4 million youngsters out
of a school-age population of approximately 26 million; in 1993,
they enrolled 2.5 million youngsters out of a school-age popula-
tion of 47 million youngsters. The high point of Catholic school
enrollment was 1960, when 5.2 million students were enrolled
(out of a school-age population of 36 million). Catholic schools
were, during these early decades, among the most important so-
cializing influences in America. They offered a safe haven for the
immigrant and for immigrant families, providing a sense of fa-
miliarity and continuity in a confusing and often dangerous envi-
ronment. Catholic schools acted as a buffer from the harsh reali-
ties of industrialization, a mediating structure that stood between
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the individual and the atomizing effects of unbridled free enter-
prise and anti-Catholic sentiment. Catholic schools, then, effec-
tively fulfilled—and fulfill to this day—a public function, just as
government schools do. They inculcate a sense of moral and civic
duty in the student while providing the student with the neces-
sary educational skills for further advancement.

Yet after World War II, as America began to suburbanize,
Catholic school graduates moved from manual to white-collar
work and found themselves free to move from the ghettoes. At
the same time, the nation’s Catholic Bishops decided not to un-
derwrite the funding of a new network of Catholic schools out-
side the central cities where they had flourished for a century.
Anti-Catholicism was slowly ebbing, and, as Catholics moved to
the suburbs in large numbers, enrollments began to plummet.

At the same time, however, total private-school enrollment was
climbing, from 10.7 percent in 1979 to 12.4 percent in 1985;
which is to say, non-Catholic private-school enrollments were in-
creasing. Part of the growth was found in non-denominational
schools, but the vast majority was in old main-line denomina-
tions and among religious groups that had historically not been
major players, e.g., Conservative and Orthodox Jews and Eastern
Rite Christians such as Greek and Armenian Orthodox.

The most important effect of Catholic school decline, how-
ever, was to shrink the pool of low-cost private education for
the poor. Indeed, until the late 1940s, Catholic schools were, by
and large, supported from the collection plate. But increasing
costs, a declining number of religious teachers, and higher
salary demands from lay teachers meant that Catholic schools
began to charge tuition. And it was the “deductibility” of tuition
payments from federal income tax that sparked the first major
lawsuits about church-state separation. While it was—and still
is—constitutional to deduct voluntary contributions, the Court
ruled that tuition payments were not deductible because they
were not voluntary.

DoN’T ExXcLUDE RELIGIOUS SCHOOLS

Private schools should once again be made available to poor
children. Yet the pressure to privatize, which is building across
the nation, misses the most important part of the market: reli-
giously affiliated schools. Chris Whittle, founder of the Edison
Project, and John Golle, founder of Education Alternatives, argue
that American public schools may be standing at the threshold
of privatization, just as American health care was a decade ago.
Indeed, the greatest hope of success for entrepreneurs like Whit-
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tle and Golle is the possibility of education vouchers, publicly
funding parents rather than schools. They would not have to pe-
tition, hat-in-hand, school boards across the country. They
would simply open their schools, a market would emerge, and
private schools—public schools too—would sell their services
to willing clients.

But, while it is presumptively constitutional for non-sectarian,
private providers to participate in such a market, it is presump-
tively unconstitutional for religious schools to participate. An as-
tonishing possibility emerges then: If voucher systems are cre-
ated that do not include religious schools, religious schools may
disappear.

Prosperous religious schools—Episcopal and Society of
Friends schools, for example—and religious schools that exert
as much cultural as religious pull-——Armenian Orthodox or Or-
thodox Jewish schools, for example—as well as Christian funda-
mentalist schools, would not be much affected by being ex-
cluded from a voucher system. They would soldier on. The
major impact would be to put other religiously affiliated schools
at significant risk. Not only would they be competing with
“free” public schools, they would be competing with “free”
non-sectarian private schools.

As a nation, we labor under the ugly residual of more than a
century of virulent anti-Catholicism, made all the worse by a
steadfast refusal to acknowledge it. At issue is not ending “sepa-
ration of church and state”—that is an old and honored tenet of
the American constitutional and political tradition. Indeed, sepa-
rating church and state is good for the church and good for the
state—both are more vital for it. What is at issue, however, is the
state’s police power used to “separate church and child.” Provid-
ing public funds for a child’s education, whether or not that ed-
ucation is pursued in a religious setting, does no violence to the
Constitution. And it is the last, best hope for many of the na-
tion’s poor children.
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CHAPTER PREFACE

In 1997, more than 75 percent of all public libraries in the
United States offered free Internet access to their patrons, with
more going on-line every day. The Internet seems to be a perfect
match for libraries; both provide information for their users on
practically any subject. But the Internet’s wide range of topics
and opinions is putting public libraries in the middle of a free
speech debate.

The public library is the sole source of Internet access for
many Americans. Most parents do not want their children ex-
posed to pornography and other offensive material that is easily
accessible over the Internet. For this reason, some libraries have
installed programs on their computers that filter or block objec-
tionable material on-line. This action has raised charges of cen-
sorship by some librarians and commentators who believe that
libraries should be committed to a free flow of ideas.

Critics charge that the filtering software programs block con-
tent that is protected by the First Amendment. Furthermore, op-
ponents argue, because the programs cannot discriminate be-
tween obscene and informational material, much of the material
blocked is inoffensive speech. They contend that barring access
to objectionable websites is similar to cutting out offensive arti-
cles from an encyclopedia.

Supporters of the filter programs maintain that the blocking
of an occasional worthwhile website is an acceptable price to
pay to maintain the community’s traditional values and to pro-
tect children from exposure to sexually explicit material. More-
over, they assert, rather than being a tool for censorship, the
software that prevents patrons from viewing obscene material is
the equivalent of a librarian’s decision not to add a particular
book or magazine to the library’s collection. Supporters explain
that libraries are not required by the First Amendment to fulfill
all requests for material; therefore, filtering websites does not
fall under the definition of censorship

The advancing technology of the Internet has had an effect
not only on free speech but on the right to privacy as well. The
authors in the following chapter debate how the Internet has af-
fected these civil liberty issues.
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VIEWPOINT

“The rapid growth of huge computer
networks . . . raise[s| concerns about
whether confidential information
can be kept that way.”

THE INTERNET THREATENS THE
RIGHT TO PRIVACY

Nathaniel Sheppard Jr.

In the following viewpoint, Nathaniel Sheppard Jr. argues that
the Internet threatens an individual’s right to privacy. It is easy
for Internet website owners and computer hackers to glean per-
sonal data by following the trails left behind by Web surfers, he
asserts. Sheppard contends that the right to privacy is also threat-
ened by businesses and governments that store personal infor-
mation on computers, which are vulnerable to computer hack-
ers. Sheppard is a contributing columnist to Emerge magazine.

As you read, consider the following questions:

1. What do “sniffer” programs do, according to Sheppard?

2. Why was Kevin Mitnick on the FBI’s list of most-wanted
hackers, according to the author?

3. How can computer users protect their privacy, in Sheppard’s
opinion?

Reprinted from Nathaniel Sheppard Jr., “Information Access Muddies Privacy Rights,”

Emerge, January 1997, by permission of the author.
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aving promoted the Internet as one of the most important
developments since sliced bread, let me now deal with an
important shortcoming: potentially serious gaps in user privacy.
E-mail, for example, travels over the Net fast and furiously,
but because it is relayed via numerous transfer points it is sub-
ject to interception by cunning hackers or unintended distribu-
tion by malfunctioning mail servers. During a trial period with a
New York—based Internet service, I received more than 30 pieces
of e-mail intended for others, some of it fairly provocative.
I declined that service.

SENSITIVE INFORMATION

Credit card numbers and passwords also are vulnerable, as is
sensitive information from medical records that insurers could
use to deny coverage and that detractors could use to humiliate
or manipulate.

Hackers sometimes use “sniffer” programs that cruise the Net
looking for the first string of characters transmitted during log-
on or after connection to commercial services. These electronic
fishing trips sometimes capture screen names, passwords or
credit card information.

And when you cruise the World Wide Web, you leave an elec-
tronic trail that computer-savvy individuals and companies can
follow to see which sites you visited, how long you were there
and what documents or photographs you viewed. That is how
you get that junk e-mail.

In April 1996, Kevin Mitnick pleaded guilty to federal charges
of using stolen mobile phone numbers. But the plea, in a North
Carolina federal court stemming from a San Francisco Bay—area
case, did not tell the whole story. He had earned the dubious
distinction of being one of the FBI's most-wanted hackers be-
cause of a series of Internet break-ins.

Among other things, Mitnick was accused of using the Inter-
net to gain access to corporate trade secrets and to capture more
than 20,000 credit card numbers.

Perhaps even more alarming are the legal efforts by corpora-
tions and other businesses to gain access to a wide variety of
personal data from municipalities on issues such as arrest
records and financial and health records, with the intent of sell-
ing the information to anyone with a computer and high-speed
modem.

At risk is sensitive data such as who has AIDS or a genetic dis-
position toward life-threatening diseases such as hypertension
or sickle cell anemia; who is affected by alcohol or drug abuse,
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and who may have tried to commit suicide or displayed other
indications of mental instability.

Maryland authorities have created a statewide mega-database
of medical records that would contain detailed patient histories,
a move some members of the Maryland Psychiatric Society call
frightening and Big Brotherish.

Privacy Is UNDER ATTACK

In Ilinois, the communications giant Ameritech Corp. was close
to clinching a deal in Cook County, which includes Chicago,
that would have given it exclusive electronic rights to sell all
criminal and civil court records, except those in probate, that
are currently electronically filed via modem.

The information would have become part of Ameritech’s
CivicLink, an on-line system that first was set up in Indianapolis
in 1994. It is the rapid growth of huge computer networks such
as this and the growing sophistication of hackers that raise con-
cerns about whether confidential information can be kept that
way. “There are privacy issues that must be considered here,”
says Donald O’Connell, chief judge of the Circuit Court of Cook
County, who blocked the Ameritech deal.

INTERNET

*UH-OHL... T THINK I JUST DELETED OUR PRIVACY}”

Bob Gorrell for the Richmond Times-Dispatch. Reprinted with permission.

“The bad news is your privacy is under attack from many di-
rections,” says Andre Bacard, author of the Computer Privacy Hand-
book (Peachpit Press). “Do you know that Big Brother, and I, for
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that matter, can easily search and monitor all of your personal,
sexual and political Usenet postings? Do you know that your
e-mail, medical, financial and telephone records could be avail-
able to criminals, snoops and/or Big Brother for a cheap price?”

How 10 PROTECT ON-LINE PRIVACY

Computer users can breathe a little easier, however, because of
software programs and on-line services that are emerging to
plug some of the security gaps. Among these are Pretty Good
Privacy, an encryption program and www.anonymizer.com, a Web site
that allows you to surf the Net without a trail. Other programs
offer a variety of ways of protecting passwords and credit card
information sent over the Net.

And in Congress, a bipartisan effort is underway to come up
with legislation to regulate medical data banks. But a compre-
hensive solution remains far away.

In the meantime, watch out for traps as you cruise the info
superhighway. Computer users should never write anything in
e-mail that they would not want to see in print later; never send
credit card information or other sensitive data over unsecured
lines, and consider paying cash for medical services where possi-
ble, rather than using insurance, as a way of keeping files private.

165



Civil Liberties Frontmatter 2/26/04 %-20 PM Page 166

VIEWPOINT

“Of course, the [website] owner
knows what you're doing while
youre there. What place, other than
your own home, can you go where it
will allow you full anonymity?”

THE INTERNET’S INVASION OF

PRIVACY IS EXAGGERATED
Joseph Burns

In the following viewpoint, Joseph Burns argues that the con-
cern about the invasion of personal privacy by the owners of
websites on the Internet has been blown out of proportion. He
asserts that all businesses—on the Internet or not—keep track of
who their customers are. Furthermore, he maintains, no busi-
ness knows any personal information about their customers un-
less it is given to them, which is not an invasion of privacy.
What consumers should truly be concerned about, he contends,
is the selling of their personal data by businesses without per-
mission. Burns is an assistant professor of communications spe-
cializing in Internet issues at Susquehanna University in Selins-
grove, Pennsylvania.

As you read, consider the following questions:

1. According to Burns, why must website owners know who is
using their sites?

2. What does a cookie do, according to the author?

3. In the author’s opinion, what should happen to website
owners who give out their customers’ personal information
without permission?

Reprinted from Joseph Burns, “Perfidious Peepers Trolling the Internet?” The Washington
Times, July 5, 1997, by permission of TheWashington Times.
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C an the Internet do no right? First it was going to cocoon us
all in our houses, then it was going to replace dating, then
it was corrupting the youth by showing dirty pictures. Now the
Internet, particularly the World Wide Web (WWW), is delving
into our privacy.

PrivACY ISSUES

The new anti-WWW buzzwords are “privacy issues.”

The Federal Trade Commission is holding sessions on the
subject. PC Magazine’s Yael Li-Ron writes that there is a “great deal
of risk” in going on-line. Survey results released in early June
1997 suggest that going on-line sets up a “personal intrusion”
and CNN’s Greg Lefevre writes that personal information is
“scooped up” when you use the World Wide Web.

It is? Really?

So what does the WWW do that has people so nervous? One
concern that is always brought up is that the owners of WWW
sites know when your computer is in their site, and they know
what is being done while you're there. And? Of course an owner
knows a computer is using their site and the local K mart knows
when you're in their store.

When you use the WWW, you make a request of the system
to show text and image files. If the machine didn’t know you
were there, how would it know to whom to give the files?

Of course, the owner knows what you're doing while you're
there. What place, other than your own home, can you go
where it will allow you full anonymity and free reign over all
inside? At least you're not being videotaped sitting at your com-
puter. K mart does that.

Another concern is that the owner knows how long you've
been in the site. Have you looked at your phone bill lately? The
number and city are displayed down to the second. Are we upset
at them also?

Ask someone whether they would enter their credit-card
number over the Internet. I'll bet you'll receive a strong reaction
against the idea, even though extensive measures have been
taken to set up number encryption systems. Yet people will hap-
pily give their credit-card numbers over the phone to a stranger
in a mail-order transaction or hand their card to a waiter who
then goes to a separate room to write up the sale.

Read through most any story on Internet privacy and the
“cookie” will be thrown around as the ultimate evil. A “cookie”
is the nickname given to the little text files that some servers
place on your computer when you enter their site. The file acts

167

e



Civil Liberties Frontmatter 2/26/04 $§20 PM Page 168

as a tag on your computer. The cookie allows the site to track
how many times your computer comes to the site. The WWW
site still has no idea who “you” are.

| CoOKIES ARE HARMLESS

Cookies . . . are the little data files that can be placed on your
computer’s hard drive by Web sites you visit. Web site hosts use
them to speed your visit and to collect information about how
you surf.

Because of the apparent invasiveness of this technique . . . the
practice alarms some people. . . .

But the fears are overblown. . . .

Cookies don’t prowl through your e-mail, extract your credit
record or steal your passwords.

Mike Francis, San Diego Union-Tribune ComputerLink, February 24, 1998.

This may sound sinister, but in reality the use of a cookie is
far more to track macro-level traffic than one specific person.
Have you noticed all the advertising banners on WWW pages
lately? Those advertisers would like some statistics on how many
people come into the site and how long they stay. And the
WWW site still has no idea who “you” are.

I often hear discussion that WWW sites use these cookies to
gather your name and address. That’s not completely true. In
fact, the articles I've read on the subject do mention that cookies
can contain names if the user “gives up his or her name.” That
doesn’t sound like invasion to me. Without cooperation, you're
just a computer stopping by to grab another file.

Now we get into the correct argument: What sites are doing
with the names they are given, and the lack of adequate disclo-
sure that cookies are being distributed. Those are true concerns.
WWW site owners who give out names and personal data col-
lected on site without getting permission or notifying the user
upon their entry should be prosecuted and shut down.

Most people do not have a clear understanding of what the
WWW is, or how it works. The system doesn’t have the ability
to gather your personal history when you look at a home page.
So the media should not imply such a thing, when discussing
privacy issues.

I wonder if those who proclaim loudest that the Internet
should be totally anonymous are upset because of a true love of
privacy for all or because they are going into sites they'd really
rather others didn’t know about?

168

e



Civil Liberties Frontmatter 2/26/04 %-20 PM Page 169

VIEWPOINT

“Children must be protected from
on-line predators, and they must be
protected from Internet
pornography.”

INDECENT MATERIAL ON THE
INTERNET SHOULD BE CENSORED
Shyla Welch

Numerous studies have concluded that exposure to pornogra-
phy negatively affects the attitudes and behaviors of adults. In
the following viewpoint, Shyla Welch argues that allowing chil-
dren to be exposed to pornography over the Internet threatens
society’s future. She maintains that the U.S. Supreme Court has
ruled that regulating some types of speech, such as obscene
speech, does not violate the First Amendment. Therefore, Welch
contends, indecent material on the Internet should be regulated
to protect the best interests of children and society. Welch is the
communications officer of Enough Is Enough!, an antipornogra-
phy organization based in Fairfax, Virginia.

As you read, consider the following questions:

1. According to the author, why does no quantitative research
exist showing how pornography affects children?

2. Why are children particularly vulnerable to exploitation on
the Internet, in Welch’s opinion?

3. What are the three communities that must work together to
protect children on-line, according to Welch?

From Shyla Welch, “Should the Internet Be Regulated? Some Control Is Needed.” This
article appeared in the February 1998 issue and is reprinted with permission from The
World & I, a publication of The Washington Times Corporation, ©1998.
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A great deal of controversy surrounds the issue of regulating
the Internet, particularly the possible regulation of Internet
pornography. Opponents of such regulation sound the alarm:
“Today pornography, tomorrow religion and politics.”

This seeming inability to discern the difference between por-
nography and religion, politics, or other components of Ameri-
can life is, frankly, baffling. The difference can be understood by
examining the nature of pornography and its negative impact
on society.

THE NATURE OF PORNOGRAPHY

Pornography provides a one-dimensional portrayal of women.
In pornography, women are insatiable sex machines, completely
indiscriminate in their tastes and behaviors. In pornography,
women want to be raped, because no means yes. In pornogra-
phy, women want to wear dog collars and be tied with leather
straps. In pornography, women want to be forced to have sex
with animals, be urinated upon, be pierced and tortured and
beaten to the edge of death.

Even the mildest pornography, in vast minority on the Inter-
net, poses women so they are vulnerable and eager to please the
unseen viewing male.

Because such depictions rarely satisfy the viewer for long,
pornography increases in its rawness until no question can exist
that the woman portrayed has lost a portion of her humanity
and certainly her dignity.

Such objectification of women shapes the viewer’s attitudes,
with a particularly significant impact on youngsters still form-
ing their attitudes about sexuality. The ease of access to on-line
pornography, both intentionally by curious youngsters and un-
intentionally by children using the word search “toys” and re-
ceiving links to “Adult Sex Toys,” bespeaks the need to afford
young people a measure of protection in cyberspace.

Quantitative research showing how pornography affects chil-
dren does not exist because such research would be unethical,
but quantitative research showing the many harms of pornogra-
phy to adults exists in abundance. Logical consistency dictates
that if pornography affects the attitudes and behaviors of adults,
it most certainly does so with vulnerable children. Furthermore,
qualitative research showing pornography’s effects on children
does exist, and evidence certainly exists—evidence based on
criminal reports and victims’ stories.

Exposure of children to pornography is not problematic
merely because they may see something they are too young to
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recognize as deviant behavior, although research indicating that
images leave an unerasable imprint on the brain certainly causes
concern.

Nor is the problem that children receive one antisocial mes-
sage to counteract an abundance of prosocial messages; the
problem is that the messages sent to children are increasingly
antisocial. Asking children to ignore this bombardment of mes-
sages is asking them to do something a majority of adults can-
not do themselves.

To suggest that children, who form their beliefs about the
world through observation, must be allowed access to this por-
trayal of women and sexuality because adult access to this mate-
rial must not be slowed by a nanosecond lest we lose our free-
doms, is to place the culture’s future on the hope that children
will somehow not be influenced or damaged by the images pre-
sented them. Such hope is futile in light of the mountains of
data proving that images influence attitudes and behaviors in
adults, and certainly in children.

The Internet is particularly fascinating to children because
they have access to an entire world through a computer and a
modem. Cyberspace, however, is not some unique world func-
tioning independently of the tangible world but is rather a re-
flection of the world inhabited by human beings. Like the real
world, cyberspace consists of good and bad information, of
well-intentioned individuals and individuals who take advantage
of relative anonymity to exploit and harm. Children are particu-
larly vulnerable to exploitation because of their innate curiosity
and limited ability to recognize that situations are not necessar-
ily as they appear.

CHILDREN NEED PROTECTION

The difference in how things appear and how they actually are
has helped make the Internet a pedophile’s playground. Even the
most savvy of children are relatively trusting, and strangers pre-
tending to be peers or offering “interesting” pictures find chil-
dren easy prey on the Internet. Children must be protected from
on-line predators, and they must be protected from Internet
pornography.

Certainly, parents have the lion’s share of responsibility in
protecting their children. At no time in our society’s history,
however, have we expected parents to bear such a burden alone.

Traditionally, parents trying to teach their children to be re-
sponsible, productive members of society had the support of
that society; certainly, society did not work at cross purposes
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with them under the guise of preserving “freedom.” A recogni-
tion existed that society has a stake in the character development
of its members and that shielding children from harm was in
the best interest of civilized society.
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NEWS ITEM:: COURT UPHOLDS CYBERSPACE PORN !

Ed Gamble for the Florida Times-Union. Reprinted with permission.

As a society, we protect children from tobacco and alcohol un-
til they reach an age where we deem they can make appropriate
decisions. Through our laws, we seem to recognize that the abil-
ity to make decisions matures with age and experience. And we
do not seem particularly terrified that the regulation of tobacco
and alcohol sales will reduce the level of “adult” pleasures to a
level appropriate for six-year-olds, an argument commonly posed
when any suggestion is made of protecting children on-line.

Other arguments remind us that we already have child por-
nography and obscenity laws in cyberspace. Since most Ameri-
cans may not understand the nuances of pornography laws, how-
ever, they may not realize that adult pornography such as Playboy
and Penthouse, which is illegal for children in print and broadcast
media, may be legally distributed to children in cyberspace.

Even worse, because there is no law against providing chil-
dren indecency in cyberspace, and because obscenity is consid-
ered “indecency” until it has received due process, anyone pro-
viding children with violent, deviant pornography may do so
without fear of legal recourse.
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Nort ALL SPEECH IS PROTECTED SPEECH

The argument against any kind of regulation of cyberspace is
frequently peppered with references to the First Amendment
and “censorship,” ignoring the fact that the Supreme Court has
consistently ruled that not all speech is protected speech. Laws
prohibiting false advertising, libel, slander, and speech threaten-
ing the safety of others (i.e., yelling “fire” in a crowded theater)
have long been accepted as regulations a civilized society may
place on conduct. Are we now, as a society, considering allowing
the Internet to be a haven for those wanting to wreak their anti-
social behavior on the rest of the world? What special qualities
does the Internet possess to afford freedom from accountability
to those who seek to harm and exploit children?

A THREE-PRONGED PARTNERSHIP

Every member of society has a stake in the future of the culture.
Individuals must behave responsibly, with parents monitoring
their children’s computer use and taking every possible precau-
tion to protect their children on-line. The technology commu-
nity must also behave responsibly, by providing parents with so-
phisticated tools to help protect children, segregating adult
pornography away from children, and removing illegal pornog-
raphy from its proprietary boards and services. These two com-
munities constitute two prongs of what should be a three-
pronged partnership.

We must recognize that even if the vast majority of individu-
als and organizations are behaving responsibly, there will always
be those who exploit others, particularly vulnerable children.
The third prong of the partnership is the legal community; it
must enforce laws already in place and ensure that laws are en-
acted to hold individuals who would use the Internet to harm
others as responsible for their behavior in cyberspace as they
would be in the real world.

The Internet has a great deal of information and entertain-
ment to offer, but it should not be a refuge for behavior deemed
unacceptable in society. Citizens with a government of, by, and
for the people are reasonable to expect laws regarding conduct
in cyberspace that are consistent with laws in the real world. If
“free speech” in cyberspace means license to do anything to
anyone, then such license in the real world cannot be far be-
hind. At the end of that road, God help us all.
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VIEWPOINT

“The Internet is entitled to the same
broad free speech protections given to
books, magazines, and casual
conversation.”

CENSORING INDECENT MATERIAL ON
THE INTERNET VIOLATES FREE SPEECH

American Civil Liberties Union

The American Civil Liberties Union (ACLU) is an organization
dedicated to protecting the rights guaranteed by the U.S. Consti-
tution. In the following viewpoint, the ACLU argues that free
speech is threatened by software programs that would rate or
block controversial material on the Internet. These programs
will censor objectionable speech by making it invisible on the
Internet, the organization contends. The ACLU asserts that if
these programs are allowed to filter content, the Internet’s diver-
sity will be jeopardized and it could become a bland and ho-
mogenized medium.

As you read, consider the following questions:

1. How has a scenario to establish censorship on the Internet
already been set in motion, according to the ACLU?

2. How does the ACLU illustrate its opinion that requiring
citizens to self-rate their speech on the Internet offends the
First Amendment?

3. What are some of the problems with user-based blocking
software programs, according to the author?

Excerpted from the American Civil Liberties Union white paper “Fahrenheit 451.2: Is
Cyberspace Burning? How Rating and Blocking Proposals May Torch Free Speech on the
Internet,” 1997. Reprinted by permission of the American Civil Liberties Union.

174

e



Civil Liberties Frontmatter 2/26/04 %-20 PM Page 175

Any content-based regulation of the Internet, no matter how be-
nign the purpose, could burn the global village to roast the pig.

—U.S. Supreme Court majority decision,
Reno v.ACLU (June 26, 1997)

n his chilling (and prescient) novel about censorship, Fahren-

heit 451, author Ray Bradbury describes a futuristic society
where books are outlawed. “Fahrenheit 451" is, of course, the
temperature at which books burn.

In Bradbury’s novel—and in the physical world—people cen-
sor the printed word by burning books. But in the virtual
world, one can just as easily censor controversial speech by ban-
ishing it to the farthest corners of cyberspace using rating and
blocking programs. Today, will Fahrenheit, version 451.2—a
new kind of virtual censorship—be the temperature at which
cyberspace goes up in smoke?

The first flames of Internet censorship appeared in 1995,
with the introduction of the Federal Communications Decency
Act (CDA), outlawing “indecent” online speech. But in the land-
mark case Reno v. ACLU, the Supreme Court overturned the CDA,
declaring that the Internet is entitled to the highest level of free
speech protection. In other words, the Court said that online
speech deserved the protection afforded to books and other
printed matter.

Today, all that we have achieved may now be lost, if not in the
bright flames of censorship then in the dense smoke of the
many ratings and blocking schemes promoted by some of the
very people who fought for freedom. And in the end, we may
find that the censors have indeed succeeded in “burning down
the house to roast the pig.”

Is CYBERSPACE BURNING?

The ashes of the CDA were barely smoldering when the White
House called a summit meeting to encourage Internet users to
self-rate their speech and to urge industry leaders to develop
and deploy the tools for blocking “inappropriate” speech. The
meeting was “voluntary,” of course: the White House claimed it
wasn't holding anyone’s feet to the fire.

The American Civil Liberties Union (ACLU) and others in the
cyber-liberties community were genuinely alarmed by the tenor
of the White House summit and the unabashed enthusiasm for
technological fixes that will make it easier to block or render in-
visible controversial speech.

Industry leaders responded to the White House call with a
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barrage of announcements:

* Netscape announced plans to join Microsoft—together the
two giants have 90% or more of the web browser mar-
ket—in adopting PICS (Platform for Internet Content Selec-
tion), the rating standard that establishes a consistent way
to rate and block online content;

e IBM announced it was making a $100,000 grant to RSAC
(Recreational Software Advisory Council) to encourage the
use of its RSACi rating system. Microsoft Explorer already
employs the RSACi ratings system, Compuserve encourages
its use and it is fast becoming the de facto industry stan-
dard rating system;

* Four of the major search engines—the services which al-
low users to conduct searches of the Internet for relevant
sites—announced a plan to cooperate in the promotion of
“self-regulation” of the Internet. The president of one, Ly-
cos, was quoted in a news account as having “thrown
down the gauntlet” to the other three, challenging them to
agree to exclude unrated sites from search results;

* Following the announcement of proposed legislation by
Sen. Patty Murray (D-Wash.), which would impose civil
and ultimately criminal penalties on those who mis-rate a
site, the makers of the blocking program Safe Surf pro-
posed similar legislation, the “Online Cooperative Publish-
ing Act.”

But it was not any one proposal or announcement that caused

our alarm; rather, it was the failure to examine the longer-term
implications for the Internet of rating and blocking schemes.

A BLAND AND HOMOGENIZED INTERNET

What may be the result? The Internet will become bland and ho-
mogenized. The major commercial sites will still be readily
available; they will have the resources and inclination to self-
rate, and third-party rating services will be inclined to give
them acceptable ratings. People who disseminate quirky and id-
iosyncratic speech, create individual home pages, or post to
controversial news groups, will be among the first Internet users
blocked by filters and made invisible by the search engines.
Controversial speech will still exist, but will only be visible to
those with the tools and know-how to penetrate the dense
smokescreen of industry “self-regulation.”

As bad as this very real prospect is, it can get worse. Faced
with the reality that, although harder to reach, sex, hate speech
and other controversial matter is still available on the Internet,
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how long will it be before governments begin to make use of an
Internet already configured to accommodate massive censorship?

If you look at these various proposals in a larger context, a
very plausible scenario emerges.

It is a scenario which in some respects has already been set in
motion:

* First, the use of PICS becomes universal; providing a uni-

form method for content rating.

* Next, one or two rating systems dominate the market and

become the de facto standard for the Internet.

* PICS and the dominant rating system(s) are built into Inter-

net software as an automatic default.

* Unrated speech on the Internet is effectively blocked by

these defaults.

* Search engines refuse to report on the existence of unrated

or “unacceptably” rated sites.

* Governments frustrated by “indecency” still on the Internet

make self-rating mandatory and mis-rating a crime.

The scenario is, for now, theoretical—but inevitable. It is clear
that any scheme that allows access to unrated speech will fall
afoul of the government-coerced push for a “family friendly”
Internet. We are moving inexorably toward a system that blocks
speech simply because it is unrated and makes criminals of
those who mis-rate.

The White House meeting was clearly the first step in that di-
rection and away from the principle that protection of the elec-
tronic word is analogous to protection of the printed word. De-
spite the Supreme Court’s strong rejection of a broadcast analogy
for the Internet, government and industry leaders alike are now
inching toward the dangerous and incorrect position that the In-
ternet is like television, and should be rated and censored
accordingly.

Is Cyberspace burning? Not yet, perhaps. But where there’s
smoke, there’s fire.

FREE SPEECH ONLINE: A VICTORY UNDER SIEGE

On June 26, 1997, the Supreme Court held in Reno v. ACLU that
the Communications Decency Act, which would have made it a
crime to communicate anything “indecent” on the Internet, vi-
olated the First Amendment. It was the nature of the Internet it-
self, and the quality of speech on the Internet, that led the
Court to declare that the Internet is entitled to the same broad
free speech protections given to books, magazines, and casual
conversation.
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The ACLU argued, and the Supreme Court agreed, that the
CDA was unconstitutional because, although aimed at protecting
minors, it effectively banned speech among adults. Similarly,
many of the rating and blocking proposals, though designed to
limit minors’ access, will inevitably restrict the ability of adults
to communicate on the Internet. In addition, such proposals
will restrict the rights of older minors to gain access to material
that clearly has value for them.

RETHINKING THE RUSH TO RATE

This viewpoint examines the free speech implications of the
various proposals for Internet blocking and rating. Individually,
each of the proposals poses some threat to open and robust
speech on the Internet; some pose a considerably greater threat
than others.

Even more ominous is the fact that the various schemes for
rating and blocking, taken together, could create a black cloud
of private “voluntary” censorship that is every bit as threatening
as the CDA itself to what the Supreme Court called “the most
participatory form of mass speech yet developed.”

We call on industry leaders, Internet users, policy makers and
parents groups to engage in a genuine debate about the free
speech ramifications of the rating and blocking schemes being
proposed. . . .

SELF-RATING SCHEMES ARE WRONG FOR THE INTERNET

To begin with, the notion that citizens should “self-rate” their
speech is contrary to the entire history of free speech in Amer-
ica. A proposal that we rate our online speech is no less offen-
sive to the First Amendment than a proposal that publishers of
books and magazines rate each and every article or story, or a
proposal that everyone engaged in a street corner conversation
rate his or her comments. But that is exactly what will happen to
books, magazines, and any kind of speech that appears online
under a self-rating scheme.

In order to illustrate the very practical consequences of these
schemes, consider [one reason] why the ACLU is against self-
rating:

CONTROVERSIAL SPEECH WILL BE CENSORED

Kiyoshi Kuromiya, founder and sole operator of Critical Path
Aids Project, has a web site that includes safer sex information
written in street language with explicit diagrams, in order to
reach the widest possible audience. Kuromiya doesn’t want to
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apply the rating “crude” or “explicit” to his speech, but if he
doesn’t, his site will be blocked as an unrated site. If he does
rate, his speech will be lumped in with “pornography” and
blocked from view. Under either choice, Kuromiya has been ef-
fectively blocked from reaching a large portion of his intended
audience—teenage Internet users—as well as adults.

As this example shows, the consequences of rating are far
from neutral. The ratings themselves are all pejorative by defini-
tion, and they result in certain speech being blocked. . . .

Is THIRD-PARTY RATING THE ANSWER?

Third-party ratings systems, designed to work in tandem with
PICS labeling, have been held out by some as the answer to the
free speech problems posed by self-rating schemes. On the plus
side, some argue, ratings by an independent third party could
minimize the burden of self-rating on speakers and could re-
duce the inaccuracy and mis-rating problems of self-rating. In
fact, one of the touted strengths of the original PICS proposal
was that a variety of third-party ratings systems would develop
and users could pick and choose from the system that best fit
their values. But third-party ratings systems still pose serious
free speech concerns.

First, a multiplicity of ratings systems has not yet emerged on
the market, probably due to the difficulty of any one company
or organization trying to rate over a million web sites, with
hundreds of new sites—not to mention discussion groups and
chat rooms—springing up daily.

UNRATED SI1TES MAY BE BLOCKED
Second, under third-party rating systems, unrated sites still may
be blocked.

When choosing which sites to rate first, it is likely that third-
party raters will rate the most popular web sites first, marginal-
izing individual and non-commercial sites. And like the self-
rating systems, third-party ratings will apply subjective and
value-laden ratings that could result in valuable material being
blocked to adults and older minors. In addition, available third-
party rating systems have no notification procedure, so speakers
have no way of knowing whether their speech has received a
negative rating.

The fewer the third-party ratings products available, the
greater the potential for arbitrary censorship. Powerful industry
forces may lead one product to dominate the marketplace. If, for
example, virtually all households use Microsoft Internet Ex-
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plorer and Netscape, and the browsers, in turn, use RSACi as
their system, RSACi could become the default censorship system
for the Internet. In addition, federal and state governments
could pass laws mandating use of a particular ratings system in
schools or libraries. Either of these scenarios could devastate the
diversity of the Internet marketplace.

Pro-censorship groups have argued that a third-party rating
system for the Internet is no different from the voluntary Mo-
tion Picture Association of America ratings for movies that we've
all lived with for years. But there is an important distinction:
only a finite number of movies are produced in a given year. In
contrast, the amount of content on the Internet is infinite.
Movies are a static, definable product created by a small number
of producers; speech on the Internet is seamless, interactive, and
conversational. MPAA ratings also don’t come with automatic
blocking mechanisms.

THE PROBLEMS WITH USER-BASED BLOCKING SOFTWARE

With the explosive growth of the Internet, and in the wake of
the recent censorship battles, the marketplace has responded
with a wide variety of user-based blocking programs. Each com-
pany touts the speed and efficiency of its staff members in
blocking speech that they have determined is inappropriate for
minors. The programs also often block speech based on key-
words. (This can result in sites such as www.middlesex.gov or
www.SuperBowlXXX.com being blocked because they contain
the keywords “sex” and “XXX.")

In Reno v. ACLU, the ACLU successfully argued that the CDA vi-
olated the First Amendment because it was not the least restric-
tive means of addressing the government’s asserted interest in
protecting children from inappropriate material. In supporting
this argument, we suggested that a less restrictive alternative was
the availability of user-based blocking programs, e.g. Net Nanny,
that parents could use in the home if they wished to limit their
child’s Internet access.

While user-based blocking programs present troubling free
speech concerns, we still believe today that they are far prefer-
able to any statute that imposes criminal penalties on online
speech. In contrast, many of the new ratings schemes pose far
greater free speech concerns than do user-based software pro-
grams.

Each user installs the program on her home computer and
turns the blocking mechanism on or off at will. The programs
do not generally block sites that they haven’t rated, which
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means that they are not 100 percent effective.

Unlike the third-party ratings or self-rating schemes, these
products usually do not work in concert with browsers and
search engines, so the home user rather than an outside com-
pany sets the defaults. (However, it should be noted that this
“stand alone” feature could theoretically work against free
speech principles, since here, too, it would be relatively easy to
draft a law mandating the use of the products, under threat of
criminal penalties.)

| PARENTAL SUPERVISION Is REQUIRED

Existing laws already make it illegal to distribute obscene material
in any form to minors. Those laws should be strictly enforced.
There are also other ways to protect children on-line that do not
curtail anyone’s freedom of information or free speech, the best
and most important being parental supervision. As with reading
or TV viewing, children benefit most when they have the time
and attention of parents who teach them to make good choices.

Virginia McCurley, Christian Science Monitor, March 27, 1997.

While the use of these products avoids some of the larger
control issues with ratings systems, the blocking programs are
far from problem-free. A number of products have been shown
to block access to a wide variety of information that many
would consider appropriate for minors. For example, some
block access to safer sex information, although the Supreme
Court has held that teenagers have the right to obtain access to
such information even without their parent’s consent. Other
products block access to information of interest to the gay and
lesbian community. Some products even block speech simply
because it criticizes their product.

Some products allow home users to add or subtract particular
sites from a list of blocked sites. For example, a parent can de-
cide to allow access to “playboy.com” by removing it from the
blocked sites list, and can deny access to “powerrangers.com”
by adding it to the list. However most products consider their
lists of blocked speech to be proprietary information which
they will not disclose. . . .

PRELIMINARY INFORMATION ON THE NET

In fact, many speakers on the Net provide preliminary informa-
tion about the nature of their speech. The ACLU’s site on Amer-
ica Online, for example, has a message on its home page an-

181

e



Civil Liberties Frontmatter 2/26/04 %-20 PM Page 182

nouncing that the site is a “free speech zone.” Many sites offer-
ing commercial transactions on the Net contain warnings con-
cerning the security of Net information. Sites containing sexu-
ally explicit material often begin with a statement describing the
adult nature of the material. Chat rooms and newsgroups have
names that describe the subject being discussed. Even individual
e-mail messages contain a subject line.

The preliminary information available on the Internet has
several important components that distinguish it from all the
ratings systems discussed above: (1) It is created and provided
by the speaker; (2) It helps the user decide whether to read any
further; (3) Speakers who choose not to provide such informa-
tion are not penalized; (4) It does not result in the automatic
blocking of speech by an entity other than the speaker or reader
before the speech has ever been viewed. Thus, the very nature of
the Internet reveals why more speech is always a better solution
than censorship for dealing with speech that someone may find
objectionable.

It is not too late for the Internet community to slowly and
carefully examine these proposals and to reject those that will
transform the Internet from a true marketplace of ideas into just
another mainstream, lifeless medium with content no more ex-
citing or diverse than that of television.

Civil libertarians, human rights organizations, librarians and
Internet users, speakers and providers all joined together to de-
feat the CDA. We achieved a stunning victory, establishing a legal
framework that affords the Internet the highest constitutional
protection. We put a quick end to a fire that was all but visible
and threatening. The fire next time may be more difficult to de-
tect—and extinguish.
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VIEWPOINT

“Our Founding Fathers recognized
that an absolute right to privacy
was incompatible with an ordered
society.”

CoMPUTER ENCRYPTION THREATENS
PuUBLIC SAFETY
Robert S. Litt

Robert S. Litt is the deputy assistant attorney general for the
Criminal Division of the Department of Justice. In the following
viewpoint, Litt contends that allowing the computer industry to
develop unbreakable encryption to protect the privacy of their
computer files is a grave threat to public safety. While law en-
forcement agencies welcome strong encryption, Litt maintains,
the public’s right to privacy must be balanced against the needs
of national security. Therefore, he argues, law enforcement must
be given the keys to all computer encryption codes to protect
the public from terrorism and other threats.

As you read, consider the following questions:

1. What examples does Litt give to support his contention that
unbreakable encryption codes could cripple law enforcement
efforts?

2. According to Litt, how long would it take a supercomputer to
decrypt a single message using 56-bit DES?

3. In the author’s opinion, how do export controls on strong
encryption products serve an important role in law
enforcement?

Reprinted from Robert S. Litt’s testimony in Security and Freedom Through Encryption (SAFE) Act, a
hearing before the Subcommittee on Courts and Intellectual Property of the Committee
on the Judiciary of the House of Representatives, 105th Cong,, 1st sess., March 20, 1997.
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S ince the early 1990s, some people who have very legitimate
concerns about privacy, commerce, and computer security in
the information age have argued that Government should simply
stay out of the encryption issue entirely. Export controls have
come in for particular criticism.

I want to make clear at the outset—because this is one of the
areas where I think our position is misunderstood—that the De-
partment of Justice and law enforcement in general supports the
spread of strong encryption. We believe that the availability and
wide use of strong cryptography are critical if the global infor-
mation infrastructure is to fulfill its promise in areas such as
personal communications, financial transactions, medical care,
and a wide variety of other areas.

GOVERNMENT’S RESPONSIBILITIES

And our support for robust encryption stems in part from the fact
that we have the responsibility under the law to protect privacy
and commerce through a variety of statutes. At the same time,
however, we also have the responsibility to protect the American
people from the threats posed by terrorists, organized crime,
child pornographers, drug cartels, foreign intelligence agents,
and others, and to prosecute serious crime when it does occur.

And, thus, while we strongly favor the spread of strong encryp-
tion, we are gravely concerned that the proliferation and use of
unbreakable encryption would seriously undermine the safety of
the American people. Our national policy must reflect a balance
between these competing interests of privacy and public safety.

If unbreakable encryption proliferates, critical law enforce-
ment tools would be nullified. For example, even if the Govern-
ment satisfies the rigorous legal and procedural requirements
for obtaining an order to tap the phones of drug traffickers, the
wiretap would be worthless if the intercepted communications
amount to an unintelligible jumble of noises or symbols. Or we
might legally seize the computer of a terrorist or a child mo-
lester using the Internet and be unable to read the data identify-
ing his targets or his plans.

The potential harm to law enforcement and to our own secu-
rity from unbreakable encryption could be devastating.

And I also want to emphasize that this concern is not a theo-
retical one or exaggerated. We are already encountering encryp-
tion in criminal investigations. As encryption proliferates and
becomes an ordinary component of mass market items, and as
the strength of encryption products increases, the threat to pub-
lic safety will increase proportionately.
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To some this is an acceptable outcome. They argue that people
have a right to absolute immunity from Government intrusion re-
gardless of the costs to public order and safety and that any new
technology that enhances absolute privacy should go unrestricted.

A CAREFUL BALANCE

But our Founding Fathers recognized that an absolute right to
privacy was incompatible with an ordered society, and so our
Nation has never recognized such an absolute right. Rather, the
fourth amendment strikes a careful balance between an individ-
ual’s right to privacy and society’s need, on appropriate occa-
sions and when authorized by a court order, to intrude into that
privacy. Our encryption policy should try to preserve that time-
tested balance.

Others claim that our fears are overstated. They believe that
with enough resources law enforcement and intelligence agen-
cies can break any encryption. But that is just not true. The time
and cost to decrypt a message rises exponentially as the length
of the encryption key increases. To decrypt a single message us-
ing 56-bit data encryption standard (DES), which is a product
whose export we are now allowing, would require over 1 year
using a supercomputer, and it’s never just one message.

Moreover, we're not talking only about Federal law enforce-
ment here. We must also consider with the thousands of State
and local police forces all over the country who don’t have ac-
cess to supercomputers. Brute force attacks are just not a feasible
solution, particularly when what you're talking about is trying
to find a kidnapped child before she’s murdered or preventing a
terrorist attack.

Our goal then is to encourage the use of strong encryption to
protect privacy and commerce, but in a way that preserves law
enforcement’s ability to protect public safety and national secu-
rity against terrorism and other threats. The best way to achieve
this balance is through use of a key recovery system.

No NEw POwERS

But I want to emphasize—because our position here is also of-
ten misunderstood—that a key recovery system would give the
Government no new power. It would create no new authority to
obtain data, to examine personal records or to eavesdrop. Access
to encrypted data could be obtained only as part of a legally au-
thorized investigation and under the same circumstances that
today would authorize access to the unencrypted data. The same
constitutional and statutory protections that preserve every
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American’s privacy interests today would prevent unauthorized
intrusions in a key recovery regime. All that we would be doing
is preserving law enforcement’s ability to do what it is legally
and constitutionally entitled to do today.

|TECHNOLOGY SHOULD PROMOTE PUBLIC SAFETY

Without adequate legislation, law enforcement in the United
States will be severely limited in its ability to combat the worst
criminals and terrorists. Further, law enforcement agrees that the
widespread use of robust non-key recovery encryption ulti-
mately will devastate our ability to fight crime and prevent
terrorism.

Simply stated, technology is rapidly developing to the point
where powerful encryption will become commonplace both for
routine telephone communications and for stored computer
data. Without legislation that accommodates public safety and
national security concerns, society’s most dangerous criminals
will be able to communicate safely and electronically store data
without fear of discovery. Court orders to conduct electronic
surveillance and court-authorized search warrants will be inef-
fectual, and the Fourth Amendment’s carefully-struck balance
between ensuring privacy and protecting public safety will be
forever altered by technology. Technology should not dictate
public policy, and it should promote, rather than defeat, public
safety.

Janet Reno et al., Letter to Congress, July 18, 1997.

For many months we've been engaged in serious discussions
on this subject with foreign governments, which are now anx-
ious to join us in developing international standards to address
this issue on a global scale. And we believe that key recovery en-
cryption is going to become the worldwide standard. Thus, U.S.
businesses will be able to compete abroad, effectively retaining
and even expanding their market share, while law enforcement
agencies continue to have a legally authorized means of decrypt-
ing encoded data.

The argument is sometimes made that key recovery encryp-
tion is not a solution because criminals will simply use nonkey
recovery encryption to communicate among themselves and to
hide evidence of their crimes. But we believe that if American
companies develop and market strong key recovery encryption
products and a global key management infrastructure arises, key
recovery products will become the worldwide standard, and
even criminals will use key recovery products, because even
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criminals need to communicate with legitimate organizations
such as banks.

THE GENIE Is NoT OUT OF THE BOTTLE

We've heard, of course, the claim that the genie is out of the bot-
tle—that strong encryption is already widely available overseas
and its dissemination cannot be halted. We disagree with that.

First, although strong encryption products can be found
overseas, these products are not ubiquitous, in part because of
our export controls.

Second, the products that are available overseas are not widely
used because there’s not yet an infrastructure to support the dis-
tribution of keys among users.

Third, the quality of encryption products offered abroad
varies greatly, with some encryption products not providing the
level of protection advertised.

And, finally, the vast majority of legitimate businesses and in-
dividuals with a need for strong encryption do not and will not
rely on encryption downloaded from the Internet from untested
sources, but prefer to deal with known and reliable suppliers.
For these reasons, export controls continue to serve an impor-
tant function.

ExPoORT CONTROLS

Now I want to make two other points about export controls.
Our allies agree with us that unrestricted export of encryption
would severely hamper law enforcement objectives. It would be
a terrible irony if this Government, which prides itself on its
leadership in fighting international crime, were to enact a law
that our allies would perceive as jeopardizing public safety and
weakening law enforcement agencies worldwide.

Second, in light of the concern that other countries have, we
believe that many of these countries would respond to any lift-
ing of US. export controls by imposing their own import con-
trols or restricting the use of strong encryption by their citizens.
Indeed, many countries are already doing so. In the long run,
then, U.S. companies might well be not any better off if our ex-
port controls were lifted.

In light of these factors, we believe it would be profoundly
unwise simply to lift export controls on encryption. National
and domestic security should not be sacrificed for the sake of
uncertain commercial benefits, especially when we have the real
possibility of satisfying both security and commercial needs
simultaneously.

187

e



Civil Liberties Frontmatter 2/26/04 %-20 PM Page 188

Our policy in this area has to be a balanced one that recog-
nizes and accommodates the competing interests of privacy and
security. As I've said, law enforcement recognizes the privacy in-
terests and endorses them, and we welcome strong encryption,
and we've made many accommodations in our preferred policy
in order to try to obtain the benefits of privacy while preserving
law enforcement equities.
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VIEWPOINT

“[ The government’s insistence on
reading any computer file] would
open . . . confidential personal data
.. . to unwarranted governmental
interception, search and seizure.”

CoMPUTER ENCRYPTION CODES ARE
NECESSARY TO PROTECT PRIVACY

Part I: Peter Wayner, Part II: James P. Lucier

Many individuals and businesses encode their computer files and
transmissions to protect their privacy. Some lawmakers wish to re-
quire computer makers to provide the government with keys for
decoding encrypted messages. In Part I of the following two-part
viewpoint, Peter Wayner contends that the Framers of the Consti-
tution knew that cryptography could stymie legal authorities and
yet did not forbid it. In Part II, James P. Lucier argues that com-
puter manufacturers must not be forced to turn their encryption
code keys over to the government. Such an action would be a vio-
lation of the right to privacy, he asserts. Wayner is the author of
Disappearing Cryptography. Lucier is the director of economic research
at Americans for Tax Reform, a grassroots taxpayers’ movement.

As you read, consider the following questions:

1. What evidence does Wayner present to support his assertion
that the Framers of the Constitution were familiar with
cryptography?

2. What is the key escrow encryption system, according to
Lucier?

3. In Lucier’s opinion, how is the government forcing the
American computer industry to accept the key escrow
encryption system?

Part I: Reprinted from Peter Wayner, “Giving Away Secrets,” The New York Times, July 29,

1997, by permission. Copyright ©1997 by The New York Times Company. Part I1:

Reprinted from James P. Lucier, “The Government’s Magic Key,” The Washington Times,
December 5, 1995, by permission of The Washington Times.
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I

Internet hype can turn age-old problems into new grave
threats. The biggest tempest may be the concern over the use
of encryption, or secret codes, to scramble information sent
over the Internet and other computer networks. The use of
codes may thrill people who want to protect the business plans
on their office computers and the love letters they send by
E-mail. But it worries the Director of the Federal Bureau of In-
vestigation, Louis J. Freeh, and other law-enforcement officials.

Mr. Freeh is right to be concerned that encryption can limit
the ability of law enforcement to gather electronic evidence
from wiretaps and court-ordered searches. But he was wrong
when he told the Senate Judiciary Committee that “technology
and telecommunications well beyond the contemplation of the
Framers” will bring “a terrible upset of the balance so wisely set
forth in the Fourth Amendment.” In other words, he envisions
the balance tipping against the police, because they will have
more difficulty conducting reasonable searches if more of the
information they are seeking is encrypted.

CRYPTOGRAPHY Is NoT NEw

Yet cryptography wasn’t beyond the contemplation of the
Framers, because many of them were skilled code makers and
code breakers themselves. David Kahn's book The Codebreakers tells
how codes have affected history for more than 3,000 years. Ac-
cording to Mr. Kahn, George Washington had to deal with the
problem when a coded message was intercepted in August 1775
from Benjamin Church, a member of the Massachusetts Congress
who was a spy for the British. The message, which was finally de-
ciphered, told the English details of American troop movements.

As Mr. Kahn reveals, both sides in the Revolutionary War
made extensive use of encryption. Benedict Arnold designed the
complex code that he used to sell out his country. James Lovell
of the Continental Congress helped win the war by breaking the
codes used by General Cornwallis. After the war, Thomas Jeffer-
son and James Madison communicated in their own private
code. And Benjamin Franklin devised his own cipher for sending
dispatches from Europe.

Yet in writing the Bill of Rights, the Founders did not forbid
cryptography, even though they knew how powerful a tool it
could be. Nor did they suggest that the police be able to obtain
the plain text of a coded message. But that could happen under a
measure sponsored by Senator Bob Kerrey of Nebraska, a Demo-
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crat, and Senator John McCain of Arizona, a Republican. Under
their bill, the key to any code used to scramble information sent
on the Internet would have to be given to the proper authori-
ties. The Clinton Administration supports similar measures. [No
action had been taken on this bill as of March 1998.]

CREATIVE CRIMINALS

James Bamford, in The Puzzle Palace, describes how the EB.I. broke
the case of the gangsters who were communicating without
phone calls or letters. Agents discovered that the gangsters sent
their shirts to Las Vegas to be dry cleaned—and that the number
of shirts held the coded message. No ban on cryptography on
the Internet will be able to thwart creative crooks like these, but
diligent police work can find cracks in the armor. This is why
the National Research Council has recommended that Congress
invest in research to help the EB.I. better understand computers
and codes.

The EB.L faces a daunting task. Encryption makes it impossi-
ble for agents to gather all the evidence they would like. But the
answer is not to regulate, and in effect destroy, the use of coded
messages. Criminals would probably find a way around the
rules, and the rest of us could lose a powerful tool for protect-
ing our privacy.

IT

George Orwell predicted that “Big Brother” would be watching
us by the mid-80s. Although futurists warned of government
entities controlling communications vehicles and using them to
infringe on individual citizen rights, to most the concept of a
Big Brother government was just a fictional vision of the future.

THE THREAT TO INDIVIDUAL PRIVACY

Well, Orwell was right. He was just a decade early. Now at the
dawn of the “new information age,” that threat has turned into
reality. Databases filled with private and personal information
abound, government experts are discussing how best to design a
national identification card and what type of information it
should contain, and the Clinton administration is trying to insist
on the ability to read any computer file and decode any elec-
tronic file transmitted.

Although all of this personal invasion is cause for concern,
the most immediately troubling is the government’s effort to
limit citizens’ ability to protect personal and professional infor-
mation over digital networks. If allowed, such an action would
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open American citizens’ and businesses’ confidential personal
data and valuable proprietary information to unwarranted gov-
ernmental interception, search and seizure. Law enforcement of-
ficials and FBI agents will be able to obtain access to financial
transactions and personal correspondence. It’s government in-
tervention at its finest—an electronic Ruby Ridge.

THE KEY ESCROW ENCRYPTION SYSTEM

The Clinton administration has circulated a proposal that would
effectively force all computer hardware and software manufac-
turers to produce encryption products that contain a key that
would unlock encoded information to government officials.
Known as “key escrow encryption system,” this encryption
technology would allow for unlimited government surveillance.

The administration is using the desire of America’s comput-
ing industries to develop and sell their programs worldwide to
leverage its demands for a feature that will permit government
access to encrypted information. Essentially, the administration
threatens to classify any software product that is secure from
government snooping as a controlled export item subject to the
same constraints that limit sales of military hardware and de-
fense production equipment. This effectively kills any hope of
export sales. Furthermore, administration officials have threat-
ened to seek legislation making it mandatory if American com-
panies do not “voluntarily” include key escrow.

|A SECURE IDENTITY

Public key encryption—a method for making virtually unbreak-
able codes using complementary encoding keys, one public and
the other private—has two crucial but sometimes contradictory
capabilities: securing communications and establishing identity.
Security agencies such as the FBI and the National Security
Agency (NSA), which make their livings in large part from lis-
tening to other people’s conversations, are encouraging govern-
ments to keep the full strength of public key encryption (indeed,
encryption of all kinds) out of the hands of private citizens. But
the same technology is crucial to creating “unbreakable” identi-
ties in cyberspace—the certain knowledge of who is who. Thus,
any compromise of people’s ability to control their communica-
tions also undermines their control of their own digital identi-
ties: Is that your signature? Or some dishonest dog’s? And that
uncertainty in turn undermines the notions of commitment and
responsibility that are fundamental to lawful commerce.

John Browning, Wired, November 1997.
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Yet millions of consumers are rejecting this technology, pre-
ferring to purchase products that provide strong encryption ca-
pabilities that are not easily unlocked by government officials. Al-
though consumer demands for encryption capabilities are clear,
they have expressed no desire for government-controlled key es-
crow systems, which they see as unwarranted and undesirable.

Government officials defend key escrow by arguing that
strong encryption may be a threat to national security. This is a
great misunderstanding of consumer demands and the technol-
ogy that is already widely available. There are hundreds of for-
eign products manufactured by scores of foreign companies. Of
course, non-key escrow encryption programs also are readily
available in thousands of U.S. retail stores and, despite U.S. laws
prohibiting export, are easily transferred abroad with a modem
and a public telephone line.

GREATER GOVERNMENT RESTRICTIONS

The failure of government policy to keep up with technological
innovations restricts the ability of computer users in the United
States and abroad to use encryption to protect their personal and
proprietary information at home and in business. Not only will
such a policy hinder the continued growth and future success of
the U.S. software industry, one of this nation’s most competitive
and fastest growing industries, it will set the standard of govern-
ment intervention and restriction in the computer era. Look no
farther than the reports of a French hacker who broke Netscape’s
codes to see the need for stronger encryption for American com-
panies to produce secure products for the global marketplace.
Resolving the encryption export issue is critical to the future
of the computing and communications industries. With busi-
nesses and consumers becoming increasingly dependent on the
Internet for the transmission of confidential information, ad-
ministration export restrictions are placing U.S. businesses and
American consumers at a disadvantage to foreign counterparts.
Rather than embracing new technologies and moving into a
new era, the federal government is negatively responding the
only way it knows how—through control and manipulation.
Rather than considering citizens’ privacy and protection issues,
the Clinton administration is trying to tighten control on tech-
nologies that would protect the private communications of mil-
lions of cyberspace consumers. Rather than working with in-
dustry to understand the dynamism of the marketplace, the
government is establishing imprecise limitations for undefined
problems. In short, the administration’s “new” encryption pol-
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icy appears to be little more than a front for greater government
restrictions.

THE GOVERNMENT VERSUS THE AVERAGE CITIZEN

Both current and proposed government policies are already out-
dated. The technology genie is out of the bottle. The Clinton ad-
ministration’s attempt to restrict encryption is simply a back-
door policy serving government’s interests against the needs of
the average citizen. As consumers and businesses move to ac-
quire software that will provide critical links to the Internet and
networked environments, industry must have the freedom to
develop products with encryption capabilities that meet con-
sumer demands for privacy protection in the United States and
abroad.
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FOR FURTHER DISCUSSION

CHAPTER 1

1

.Richard Delgado and David Yun argue that hate speech con-

demns the persecuted to second-class status. How does the
American Civil Liberties Union respond to this concern?
Whose argument is strongest? Give examples from the view-
points to support your answer.

.Richard Parker contends that burning the American flag as a

form of protest shows extreme disrespect for the United States
and must be outlawed. Roger Pilon and Carole Shields agree
that flag burning is offensive, but they argue that it must be
protected because it is a form of political speech. Based on the
authors’ arguments, do you believe flag burning is a form of
political speech that should be protected? Why or why not?
Explain your answer.

.Catherine Itzin asserts that pornography should be illegal be-

cause it harms and degrades women. Nadine Strossen main-
tains, however, that a ban on pornography would lead to re-
strictions on other forms of offensive speech. How do Itzin's
and Strossen’s differing views on pornography reflect their
beliefs about free speech?

CHAPTER 2

1

.Amitai Etzioni maintains that a reduction in privacy benefits

society because it exposes criminals to public scrutiny. In
Joseph S. Fulda’s opinion, however, a loss of privacy threatens
a society’s freedom. Which author makes a stronger case?
Support your answer with examples from the viewpoints.

.Cass R. Sunstein offers several examples of laws that could be

passed to protect the privacy of celebrities. Do Sunstein’s rec-
ommendations convince you that more laws are needed to
protect an individual’s privacy? Why or why not? How does
Jane E. Kirtley respond to these suggestions? Which argument
is strongest? Explain your answer.

.Antonin Scalia and his colleagues argue that because student-

athletes have a lesser expectation of privacy, random drug
testing does not violate their right to privacy. Sandra Day
O’Connor, John Paul Stevens, and David Souter contend that
testing student-athletes for drugs violates their right to pri-
vacy unless the tests are based on a reasonable suspicion of
wrongdoing. Based on your reading of the viewpoints, do
you think random drug testing of student-athletes violates
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their right to privacy? Support your answer with examples
from the viewpoints.

CHAPTER 3

1.Linda Bowles asserts that the wishes of the majority who fa-
vor prayer in schools are overridden by the minority who do
not. Roger Simon argues that the rights of the minority who
do not want prayer in school will be violated if the majority
insists on imposing its will on them. Based on your reading
of the viewpoints, do you think the majority’s wishes should
be overruled by the rights of the minority? In your opinion,
is a moment of silence an acceptable compromise? Why or
why not?

2.Bob Peterson maintains that using publicly funded vouchers
to send schoolchildren to private religious schools takes away
tax dollars needed for public education. Denis P. Doyle argues
that Catholic schools cannot survive without school vouchers.
Whose argument is stronger? In your opinion, should public
funds be used to send children to private religious schools?
Support your answers with examples from the viewpoints.

CHAPTER 4

1. Nathaniel Sheppard Jr. warns that computer users can expect
their activities to be monitored while they are surfing the In-
ternet. How does Joseph Burns respond to these concerns?
Based on your reading of the viewpoints, do you think the In-
ternet threatens the right to privacy? Explain your answer.

2.Shyla Welch contends that the ease with which children can
find and view pornography on the Internet requires that steps
be taken to protect them. The American Civil Liberties Union
maintains, however, that such protections would constitute
censorship and violate the right of free speech. What evidence
does each of their viewpoints offer to support these argu-
ments? Which argument seems stronger? Why?
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ORGANIZATIONS TO CONTACT

The editors have compiled the following list of organizations con-
cerned with the issues debated in this book. The descriptions are de-
rived from materials provided by the organizations. All have publica-
tions or information available for interested readers. The list was
compiled on the date of publication of the present volume; the infor-
mation provided here may change. Be aware that many organizations
take several weeks or longer to respond to inquiries, so allow as much
time as possible.

American Civil Liberties Union (ACLU)

125 Broad St., 18th Fl., New York, NY 10004-2400

(212) 549-2500

e-mail: aclu@aclu.org * web address: http://www.aclu.org

The ACLU is a national organization that works to defend civil rights as
guaranteed in the Constitution. It publishes various materials on civil
liberties, including the report Restoring Civil Liberties: A Blueprint for Action for
the Clinton Administration, the triannual newsletter Civil Liberties, and a set of
handbooks on individual rights.

Americans United for Separation of Church and State (AUSCS)

1816 Jefferson Pl. NW, Washington, DC 20036

(202) 466-3234 * fax: (202) 466-2587

e-mail: americansunited@au.org * web address: http://www.au.org
AUSCS works to protect religious freedom for all Americans. Its princi-
pal means of action are litigation, education, and advocacy. It opposes
the passing of either federal or state laws that threaten the separation
of church and state. Its publications include brochures, pamphlets, and
the monthly newsletter Church and State.

Center for Democracy and Technology (CDT)

1001 G St. NW, Suite 700E, Washington, DC 20001

(202) 637-9800 * fax: (202) 637-0968

e-mail: webmaster@cdt.org ¢ web address: http://www.cdt.org

CDT’s mission is to develop public policy solutions that advance con-
stitutional civil liberties and democratic values in new computer and
communications media. Its publications include issue briefs, policy
papers, and CDT Policy Posts, an on-line publication that covers issues re-
garding the civil liberties of people using the information highway.

The Heritage Foundation

214 Massachusetts Ave. NE, Washington, DC 20002-4999

(800) 544-4843 * (202) 546-4400 * fax: (202) 544-2260

e-mail: pubs@heritage.org * web address: http://www.heritage.org
The foundation is a conservative public policy organization dedicated
to free-market principles, individual liberty, and limited government.
It favors limiting freedom of the press when that freedom threatens
national security. Its resident scholars publish position papers on a
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wide range of issues through publications such as the weekly Back-
grounder and the quarterly Policy Review.

Human Rights Watch

350 Fifth Ave., 34th Fl., New York, NY 10118

(212) 290-4700

e-mail: hrwnyc@hrw.org * web address: http://www.hrw.org

Human Rights Watch regularly investigates human rights abuses in
over seventy countries around the world. It promotes civil liberties and
defends freedom of thought, due process, and equal protection of the
law. Its goal is to hold governments accountable for human rights vio-
lations they may commit against individuals because of their political,
ethnic, or religious affiliations. It publishes the Human Rights Watch Quar-
terly Newsletter, the annual Human Rights Watch World Report, and a semian-
nual publications catalog.

Institute for a Drug-Free Workplace

1225 I St. NW, Suite 1000, Washington, DC 20005-3914
(202) 842-7400 « fax: (202) 842-0022

e-mail: dgrecich@drugfreeworkplace.org

web address: http://www.drugfreeworkplace.org

The institute is dedicated to preserving the rights of employers and
employees who participate in substance abuse prevention programs
and to positively influencing the national debate on the issue of drug
abuse in the workplace. It publishes the Guide to Dangerous Drugs, the pam-
phlets What Every Employee Should Know About Drug Abuse: Answers to 20 Good
Questions and Does Drug Testing Work? as well as several fact sheets.

Lindesmith Center

400 W. 59th St., New York, NY 10019

(212) 548-0695 * fax: (212) 548-4670

e-mail: lindesmith@sorosny.org

web address: http://www.lindesmith.org

The Lindesmith Center is a policy research institute that focuses on
broadening the debate on drug policy and related issues. The center
houses a library and information center; acts as a link between schol-
ars, government, and the media; and undertakes projects on special
topics such as methadone policy reform and alternatives to drug test-
ing in the workplace. The center publishes fact sheets on a variety of
topics as well as the report An Evaluation of Fitness-for-Duty Testing.

National Coalition Against Censorship (NCAC)

275 Seventh Ave., New York, NY 10001

(212) 807-6222 « fax: (212) 807-6245

e-mail: ncac@ncac.org * web address: http://www.ncac.org

NCAC is an alliance of organizations committed to defending freedom
of thought, inquiry, and expression by engaging in public education
and advocacy on national and local levels. It publishes periodic reports
and the quarterly Censorship News.
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National Coalition Against Pornography (N-CAP)

800 Compton Rd., Suite 9224, Cincinnati, OH 45231-9964

(513) 521-6227 « fax: (513) 521-6337

web address: www.nationalcoalition.org

N-CAP is an organization of business, religious, and civic leaders who
work to eliminate pornography. Because it believes a link exists be-
tween pornography and violence, N-CAP encourages citizens to sup-
port the enforcement of obscenity laws and to close down pornogra-
phy outlets in their neighborhoods. Publications include the books
Final Report of the Attorney General’s Commission on Pornography, The Mind Polluters,
and Pornography: A Human Tragedy .

People for the American Way Foundation (PFAW)

2000 M St. NW, Suite 400, Washington, DC 20036

(202) 467-4999 * (202) 293-2672

e-mail: pfaw@pfaw.org ¢ web address: http://www.pfaw.org

PFAW works to increase tolerance and respect for America’s diverse
cultures, religions, and values. It distributes educational materials,
leaflets, and brochures, including the reports A Right Wing and a Prayer: The
Religious Right inYour Public Schools and Attacks on the Freedom to Learn.

Religion in Public Education Resource Center (RPERC)
5 County Center Dr., Oroville, CA 95965

(916) 538-7847 « fax: (916) 538-7846

e-mail: bbenoit@edison.bcoe.butte.k12.ca.us

web address: http://www.csuchico.edu/rs/reperc.html

The center believes religion should be studied in public schools in
ways that do not promote the values or beliefs of one religion over an-
other but that expose students to such beliefs. It publishes the trian-
nual magazine Religion and Public Education and resource materials for
teachers and administrators.

Rockford Institute Center on Religion and Society

934 N. Main St., Rockford, IL 61103

(815) 964-5053 « fax: (815) 965-1826

e-mail: rkfdinst@bossnt.com

The center is a research and educational organization that advocates a
more public role for religion and religious values in American life. It
publishes the quarterly ThisWorld: A Journal of Religion and Public Life and the
monthly Religion and Society Report.
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